
  
               
       

2025 BOARD OF COMMISSIONERS 
JAIME ARNETT 

ATUL DESHMANE 
EDDY URY 

 
 

PUBLIC UTILITY DISTRICT NO. 1 
of Whatcom County 

Agenda for the Regular Meeting of February 10, 2026 
8:15 a.m. at the PUD Office  

(In-Person, Zoom, & Teleconference) 
 

1. Call to Order | Pledge of Allegiance  
2. Approval of Agenda (2 minutes) 
3. Consent Agenda (5 minutes) 

a) Approval of the Minutes of the Meeting of January 27, 2026 
b) Approval of Claims for February 10, 2026 

4. Public Comment (10 minutes – Individual speakers: 3 minutes) 
5. General Manager Report (20 minutes) 
6. Operations Report (10 minutes) 
7. Old Business (25 minutes) 

a) Broadband Update  
Action 1: Authorize the General Manager to Sign an IRU Agreement Between Whidbey 
Telephone Company D/B/A Whidbey Telecom and Whatcom PUD 
b) Adjudication Update 
c) Geothermal Update 
d) GM Recruitment Update 
e) New Customer Update 

8. New Business (20 minutes) 
a)  None as of Publication 

9.  Commissioner Reports (10 minutes) 
a) Upcoming Per Diem Requests 

Commissioner Arnett: None as of publication 
Commissioner Ury: None as of publication 
Commissioner Deshmane: None as of publication 

10. Public Comment (10 minutes– Individual speakers: 3 minutes) 
11. Executive Session – None as of publication 
12. Adjourn (9:45 AM) 
 
Notice:  
All Commissioners will participate either via In-Person, Zoom/internet or teleconference. 
The public meeting can be accessed; 
By internet: https://us02web.zoom.us/j/81601985197 
NOTE: IF ATTENDING VIA ZOOM WE WOULD APPRECIATE YOUR FULL NAME FOR THE 
COMMISSION RECORD THOUGH IT IS NOT REQUIRED 
 
Or telephone:  Dial 1 (253) 215 8782 or 1 (253) 205 0468   
Webinar ID:   816 0198 5197 
 
 
 
 
 
 
 
 

https://nam04.safelinks.protection.outlook.com/?url=https%3A%2F%2Fus02web.zoom.us%2Fj%2F81601985197&data=05%7C02%7Cjosephshay%40pudwhatcom.org%7C373e3af8fff746d5650a08de5f823c37%7C7af8e24cb17b42c8b4c9d581f34ef730%7C0%7C0%7C639053210116968101%7CUnknown%7CTWFpbGZsb3d8eyJFbXB0eU1hcGkiOnRydWUsIlYiOiIwLjAuMDAwMCIsIlAiOiJXaW4zMiIsIkFOIjoiTWFpbCIsIldUIjoyfQ%3D%3D%7C0%7C%7C%7C&sdata=gL72h42qlJP%2BxN6fUTfjrkHnhmS9HHtrkSYmTe9zni4%3D&reserved=0


  
               
       

2025 BOARD OF COMMISSIONERS 
JAIME ARNETT 

ATUL DESHMANE 
EDDY URY 

 
 

Next Commission Meetings  
February 24, 2026 |8:15 a.m.| Regular Meeting 

March 10, 2026 |8:15 a.m.| Regular Meeting 
Meetings to be held at the District Office  
1705 Trigg Road, Ferndale, WA 98248 

or other location announced 
Contact: Chris Heimgartner, General Manager (360) 384-4288 x 119 

info@pudwhatcom.org 
www.pudwhatcom.org 



Name (original name) Join time Leave time Duration (minutes)Guest Recording disclaimer responseIn waiting room
Mike M. | Whatcom PUD - IT 1/27/2026 7:59 1/27/2026 10:11 132 No OK No
Whatcom PUD 1/27/2026 8:00 1/27/2026 10:11 131 No No Response No
Joseph Shay 1/27/2026 8:09 1/27/2026 10:11 122 No No Response No
Rebecca Schlotterback 1/27/2026 8:12 1/27/2026 10:11 120 No No Response No
garrettl 1/27/2026 8:13 1/27/2026 9:42 90 Yes No Response No
Annette Smith - Whatcom 1/27/2026 8:13 1/27/2026 10:11 119 No No Response No
Michael 1/27/2026 8:15 1/27/2026 10:11 117 Yes No Response No
Michael 1/27/2026 8:15 1/27/2026 9:29 75 Yes No Response No
Aaron Peterson 1/27/2026 8:17 1/27/2026 10:11 115 No OK No
Jon Littlefield 1/27/2026 8:44 1/27/2026 10:11 87 No No Response No
James Van Der Voort 1/27/2026 8:51 1/27/2026 8:54 3 Yes No Response No
James Van Der Voort 1/27/2026 8:54 1/27/2026 9:19 25 Yes No Response No
Dave Olson 1/27/2026 9:29 1/27/2026 10:11 43 Yes No Response No
Michael 1/27/2026 9:30 1/27/2026 9:31 1 Yes No Response No
Michael 1/27/2026 9:31 1/27/2026 9:33 3 Yes No Response No
Michael M. 1/27/2026 9:34 1/27/2026 10:11 38 Yes No Response No
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MINUTES OF THE 
MEETING OF THE COMMISSION  

January 27, 2026 
 

1. Call to Order | Pledge of Allegiance 
The meeting of the Board of Commissioners of Public Utility District No. 1 of Whatcom County 
was called to order at 8:19 a.m. by Commissioner Eddy Ury.  Said meeting was open to the public 
and notice thereof had been given as required by law.  
 
Those present at the meeting included:  
 

COMMISSION AND STAFF 
 

Atul Deshmane Commissioner 
Jaime Arnett Commissioner 
Eddy Ury Commissioner 
Peter Ruffatto General Counsel, CSD Attorneys at Law 
Chris Heimgartner General Manager 
Aaron Peterson IT/SCADA Tech 
Andrew Entrikin Director – Broadband and New Power Supply 
Annette Smith Finance Director 
Garrett Love-Smith Engineering Manager 
Jon Littlefield Electric System Supervisor 
Joseph Shay Clerk of the Board / Records 
Kurt Wank Assistant General Manager 
Lisa Moeller Director – HR & Communications 
Mike Macomber IT/SCADA Technician 
Rebecca Schlotterback Contracts and Regulatory Compliance Manager 

 
    

VISITORS 
 

Jon Sitkin Citizen 
Todd Lagestee Citizen 
Dave Olson Citizen 
James Van Der Voort Nooksack Salmon Enhancement Association 
 

2. Approval of Agenda  
ACTION: 
Commissioner Arnett made a motion to approve the agenda. Commissioner Ury seconded the 
motion. The motion passed with both Commissioner Ury and Commissioner Arnett in favor. 
Commissioner Deshmane was not present in the chambers at the time of the vote. 
 

3. Approval of Consent Agenda   . 
a) Approval of the Minutes of the Regular Commission Meeting of January 13, 2026 and 

Approval of the Claims of January 27, 2026:  
Commissioner Arnett made a motion to approve the agenda. Commissioner Ury seconded the 
motion. The motion passed with both Commissioner Ury and Commissioner Arnett in favor. 
Commissioner Deshmane was not present in the chambers at the time of the vote. 
 
Claims of January 27, 2026: 
ALUMICHEM CANADA INC (formerly WATERHOUSE ENV.)                  35,583.60  
BELLINGHAM LOCK & SAFE, INC                                              545.00  
BONNEVILLE POWER ADMINISTRATION                                   821,690.90  
CENTRAL WELDING SUPPLY                                                   216.54  
CHMELIK SITKIN & DAVIS                                              17,756.80  
COMCAST                                                                  330.37  
CULLIGAN NORTHWEST                       219.27  
ESCAPE VELOCITY HOLDING INC DBA TRACE3                  37,767.05  
FERNDALE ACE HARDWARE                                                      10.89  
FERNDALE AUTO PARTS                       497.47  
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GATEWAY CONTROLS                    1,207.68  
HARDWARE SALES, INC  .                                                    148.11  
HD FOWLER CO, INC                                                     1,367.42  
HDR ENGINEERING, INC.                    6,340.47  
HESS, DEVIN                       510.20  
INSIGHT PUBLIC SECTOR, INC.                    3,356.50  
INTERNAL REVENUE SERVICE                                            27,955.28  
INTERWEST CONSTRUCTION                113,152.00  
JOHN DEERE FINANCIAL                       182.52  
MASSMUTUAL RETIREMENT SVCS LLC                  15,110.00  
MINMAX                    3,000.00  
NORTH COAST ELECTRIC COMPANY                                        34,723.22  
NORTHWEST CASCADE, INC.                       165.50  
P&P EXCAVATING, LLC                                                 71,901.60  
PACIFIC SURVEY & ENGINEERING                                             806.25  
PAYLOCITY                    1,168.58  
PAYROLL                                                           296,929.46  
PROSCAPES                    2,263.04  
PUD #1 OF WHATCOM COUNTY                                                   11.98  
PUGET SOUND ENERGY, INC                                                  222.36  
SCHOLTEN'S EQUIPMENT INC                       244.37  
STAR RENTALS                    1,708.88  
TOTH AND ASSOCIATES, INC                       767.50  
ULINE, INC.                    6,963.73  
VALVOLINE                        286.64  
WA FEDERAL VISA CARD MEMBER SERVICES                  19,139.54  
WA PUBLIC UTILITY DISTRICTS ASSOCIATION                             15,564.00  
WA ST DEPT OF REVENUE - EXCISE TAX                                             102,446.59  
WA ST DEPT OF REVENUE - LEASEHOLD TAX                                                    235.70  
WESTERN CONFERENCE OF TEAMSTERS                                       9,236.50  
GRAND TOTAL  $      1,651,733.51  

 
4. Public Comment – None 

 
5. General Manager’s Report – Chris Heimgartner, General Manager reported the WRIA 1 Board 

are setting their meetings for the year and Mr. Heimgartner suggested that there be an 
adjudication update at the March WRIA 1 meeting. Mr. Heimgartner noted he had suggested to 
the Watershed Management Board that the AG Water Board be included as a voting member in 
the government caucus. 
 
 

6. Operations Report – Kurt Wank, Assistant General Manager reported that the recent cold 
weather has had no negative effects on the water plants. Mr. Wank also noted that there was 
some scouring at Plant 2 which has been repaired. 
 

7. Old Business 
a) Broadband Update – Andrew Entrikin, Director of Broadband and New Power Supply 
commented on the ongoing Point Roberts project. He noted that Caldera Archeology had been 
hired to review the project to ensure that no ground disturbances would occur during 
construction. 
 
b) Adjudication Update – Peter Ruffatto, Legal Counsel noted that both motions for stays of the 
filing deadline were denied and that deadline is still May 1, 2026. He also noted that filing 
numbers are much lower than anticipated. 
 
c) Geothermal Update – Andrew Entrikin, Director of Broadband and New Power Supply 
informed the commission that a date for a meeting between the Nooksack and the PUD to sign 
the MOA is still being worked out.  
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d) GM Recruitment Update – Chris Heimgartner, General Manager reported that so far there 
are 6 interested applicants who have applied and 3 individuals reviewing for potential 
application. 
 
e) New Customer Update – None 
 

8. New Business 
a)  Action 1: James Van Der Voort gave a presentation to the commission about the work done 
by the Nooksack Salmon Enhancement of Association that the PUD helps fund annually and 
outlined the projects the association hopes to complete in the current year. Commissioner 
Deshmane made a motion to approve funding in the amount of $20,000 for the Nooksack 
Salmon Enhancement Association to support Washington Conservation Corps work on habitat 
restoration projects for 2026.Commissioner Arnett seconded the motion. The motion passed 
unanimously. 
 
b)  Resolution 1: Commissioner Arnett made a motion to approve Resolution 891 Accepting Sole 
Source for Peak Measure to provide Schweitzer Engineering Laboratories (SEL) control devices. 
Commissioner Deshmane seconded the motion. The motion passed unanimously. 
 
c)  Resolution 2: Commissioner Deshmane made a motion to approve Resolution 892 
authorizing cancellation of warrant for American Water Works Association Inc. Commissioner 
Arnett seconded the motion. The motion passed unanimously. 
 
d)  Resolution 3: Commissioner Arnett read Resolution No. 893 aloud in its entirety on the floor 
of the meeting. Commissioner Deshmane made a motion to pass Resolution No. 893 a resolution 
of the Board of Commissioners of Public Utility District No. 1 Of Whatcom County honoring 
general counsel Jon K. Sitkin for his years of service. Commissioner Arnett seconded the 
resolution. The resolution passed unanimously. After the passing of the resolutions the 
commissioners thanked Mr. Sitkin for his years of service to Whatcom PUD and wished him 
well on his well deserved retirement. 
 

9. Commission Reports/Per Diem Requests: 
Commissioner Arnett: No non-pre-approved per diem requests, Commissioner Arnett noted that 
she attended the recent WPUDA meetings virtually and discussed various topics covered at those 
meetings. 
 
Commissioner Deshmane: No non-pre-approved per diem requests, Commissioner Deshmane 
discussed his attendance at the recent WPUDA meetings and the various topics covered at those 
meetings. 
 
Commissioner Ury: No non-pre-approved per diem requests. Commissioner Ury discussed his 
attendance at the recent WPUDA meetings and the various topics covered at those meetings. 
 

10. Public Comment – Todd Lagestee noted his appreciation of Mr. Sitkin and how much he 
learned from and enjoyed his time working with Mr. Sitkin during Mr. Lagestee’s brief time as 
PUD Commissioner. 
 
 

11. Executive Session 
None 
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12. Adjourn 
There being no further business Commissioner Ury adjourned the meeting at 10:35 a.m. 
 
 
        
Eddy Ury, President/Commissioner 
 
 
      ___  
Atul Deshmane, Vice President/Commissioner 
 
 
        
Jaime Arnett, Secretary/Commissioner 
 
 
Commission Clerk Note:   
Video recordings of the Whatcom PUD Commission Meetings are available online at the following link on the 
PUD’s Website:  https://www.pudwhatcom.org/the-commission/agenda-packets-meeting-minutes-recordings/ 



 

 

Action Memo 
To: Commissioners Ury, Arnett, and Deshmane   

From: Andrew Entrikin, Dir. Broadband & Power Supply   

Date: February 5, 2026 

Re:  AUTHORIZE THE GENERAL MANAGER TO SIGN AN IRU AGREEMENT BETWEEN WHIDBEY TELEPHONE 
COMPANY D/B/A WHIDBEY TELECOM AND WHATCOM PUD   

Requested Action:    
A motion authorizing the General Manager to execute a Fiber Design, Construction and Indefeasible Right of Use 
(IRU) agreement between Whidbey Telephone Company d/b/a Whidbey Telecom and Whatcom PUD. The 
purpose of this partnership is to extend a fiber network that will provide broadband service to underserved and 
unserved end users in the Point Roberts area of Whatcom County.  
 
Background:    

The Washington State Broadband Office (WSBO) awarded a $3.15 million dollar grant to Whatcom PUD for its 
last-mile fiber construction project. Whatcom County provided a project match of $350,000. Whatcom PUD is 
partnering with local internet service provider (ISP) Whidbey Telecom for design, operations and maintenance of 
the system. This partnership will be governed through a Fiber System Design, Construction and IRU Agreement.  
 
Fiscal Impact:    
This Project is funded for 2026, as part of the Washington State Broadband Office Grant on a reimbursement 
basis.  
 
Recommended Action:    

AUTHORIZE THE GENERAL MANAGER TO SIGN AN IRU AGREEMENT BETWEEN WHIDBEY TELEPHONE 
COMPANY D/B/A WHIDBEY TELECOM AND WHATCOM PUD   
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FIBER SYSTEM DESIGN,  
CONSTRUCTION, AND IRU AGREEMENT 

 
This FIBER SYSTEM DESIGN, CONSTRUCTION, AND IRU AGREEMENT 

(“Agreement”) is made and entered into as of this    day of    , 2026, 
between the PUBLIC UTILITY DISTRICT NO. 1 OF WHATCOM COUNTY, a Washington 
municipal corporation, having its principal offices at 1705 Trig Rd., Ferndale, WA 98248 (the 
“PUD”), and WHIDBEY TELEPHONE COMPANY D/B/A WHIDBEY TELECOM, a Washington 
corporation, having its principal offices at 14888 SR 525 Langley, WA 98260 (“Whidbey”).  The 
PUD and Whidbey are sometimes individually referred to herein as a “Party,” or collectively as 
the “Parties.” 

 
I. RECITALS 

 
1. The PUD applied for grant funding (the “Grant”) from the Washington State 

Broadband Office (the “WSBO”) to be used to fund open-access dark fiber-to-the-premises 
broadband infrastructure in the Point Roberts, WA area (the “Project Area”); 

 
2. The PUD entered into a Capital Agreement with WSBO for the Grant, a copy of 

which is attached hereto as Exhibit A (the “Grant Agreement”); 
 
3. The PUD is utilizing portions of the Grant funds to design, in consultation with 

Whidbey, an open-access dark fiber-to-the-premises broadband system in the Project Area (the 
“Point Roberts System”), the preliminary design of which is shown in Exhibit B; 

 
4. Whidbey intends to build, own, operate, and maintain the Point Roberts System 

as designed by the PUD; 
 
5. The PUD determined that it is in the best interest of the Point Roberts System, 

and the potential customers of that system, to transfer the fulfillment of the Grant obligations 
under the Grant Agreement to Whidbey as a subrecipient and to utilize portions of the Grant 
funds to reimburse Whidbey for some of Whidbey’s costs incurred to build the Point Roberts 
System, and Whidbey desires to become a subrecipient under the Grant for such purposes; 

 
6. Whidbey agrees to accept full responsibility for the implementation, 

administration, and compliance of those aspects of the Grant Agreement applicable to 
Whidbey’s activities under this Agreement; 
 

7. WSBO has reviewed and approved this transfer in accordance with its policies 
and procedures; 
 

8. Whidbey owns, controls, and operates a communications network in the region 
(the “Whidbey System”);  

 
9. The Point Roberts System will benefit from interconnection with the Whidbey 

System, which will further enable Whidbey and other internet service providers to use the Point 
Roberts System; 
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10. Whidbey desires to provide retail broadband and other advanced 
communications services utilizing the Point Roberts System; and  
 

11. The PUD and Whidbey desire to enter into this Agreement whereby, in general (i) 
the PUD will design the Point Roberts System in consultation with Whidbey; (ii) Whidbey will 
construct the Point Roberts System; (iii) Whidbey will operate and maintain the Point Roberts 
System as an open-access dark fiber system in compliance with all Grant and Grant Agreement 
requirements; (iv) Whidbey will grant to the PUD an indefeasible right of use to a portion of the 
fiber optic strands within the Point Roberts System; (v) Whidbey shall have the right to utilize the 
Point Roberts System for all lawful purposes, including, but not limited to, offering, provisioning, 
and providing broadband and other advanced communication services; (vi) Whidbey will 
facilitate the use of the Point Roberts System by approved third-party ISPs, as defined in 
Section 2.18, below; and (vii) Whidbey will interconnect the Point Roberts System with the 
Whidbey System as necessary to operate the Point Roberts System consistent with this 
Agreement. 

 
II. TERMS AND CONDITIONS 

 
 NOW, THEREFORE, in consideration of the mutual promises set forth below, and other 
good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, 
the Parties do hereby agree as follows: 
 
1.0 TABLE OF EXHIBITS MADE PART OF THIS AGREEMENT. 

 
Exhibit A:   Grant Agreement 
Exhibit B:  Point Roberts System Initial Description (Subject  
   to Final Design) 
Exhibit C:  Whidbey System Description 
Exhibit D:  Operations and Maintenance Specifications and Procedures 
Exhibit E:  IRU Commencement Date (To Be Added by the Parties) 
Exhibit F:  Forms 
Exhibit G:  Federal Contracting Provisions 
 

2.0 DEFINITIONS. 
 
2.1 “Agreement” means this Fiber System Design, Construction, and IRU 

Agreement, and any and all Exhibits, addenda, and attachments to which the Parties may agree 
from time-to-time, and which reference this Fiber System Design, Construction, and IRU 
Agreement. 

 
2.2 “Applicable Standards” means all applicable rules, regulations, and engineering 

and safety standards governing the installation, maintenance, as defined below, and operation 
of network facilities and the performance of all work in public and private rights-of-way, and 
includes the most current versions of National Electric Safety Code (“NESC”); the National 
Electrical Code (“NEC”); the regulations of the Federal Communications Commission (“FCC”); 
the Occupational Safety and Health Administration (“OSHA”), and other pertinent federal 
agencies; provisions of a city, county, or State of Washington’s building, construction, zoning, 
and safety codes; rules and regulations relating to permits for occupation of public rights-of-way; 
and/or other reasonable safety, engineering, architectural, or aesthetic requirements of a local, 
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state, or federal authority having jurisdiction over such facilities, each of which is incorporated 
by reference in to this Agreement. 

 
2.3 “Approved ISP” means a provider of internet access services that desires to 

offer and provide Communication Services to Customers using the Point Roberts System that 
has signed the Whidbey ISP Agreement pursuant to Section 9.3.2, below. 

 
2.4 “Arbitration” means the referral of a matter or set of issues to binding arbitration 

utilizing the American Arbitration Association (“AAA”) Commercial Arbitration Rules.  The 
arbitrator’s decision shall be final and binding on the Parties.  The arbitration shall occur within 
Whatcom County, and the cost shall be borne equally between the Parties.  Each Party shall 
pay their own attorneys’ fees and costs incurred relating to this binding arbitration process.  The 
arbitrator’s decision may be entered in a court of competent jurisdiction for enforcement 
purposes only. 

 
2.5 “Authorizations” means the permissions a Party must have to perform its 

obligations under this Agreement, which may include, but is not limited to, franchises; licenses; 
permits; zoning approvals; variances; exemptions; grants of authority to use public rights-of-way 
or facilities; easements to private property; agreements to make attachments to poles, ducts, 
conduits, towers, buildings, rooftops, manholes, and the like; and any other approval of a 
governmental authority or third persons with respect to (i) the construction, installation, repair, 
maintenance, operation, or use of tangible or intangible public or private property, as the case 
may be; or (ii) any requirement by a governmental authority for the engagement in a business or 
enterprise.  

 
2.6 “Authorization Fees” means all permit, right-of-way, easement, pole attachment, 

franchise, encroachment, or license fee, charge, or assessment of any kind applicable to the 
placement and maintenance of the Point Roberts System or the Whidbey System, as the case 
may be, whether imposed by a governmental authority or a private entity. 

 
2.7 “Case” means a fiber optic cable splice case. 
 
2.8 “Communication Service” means the services provided by an ISP (including 

Whidbey) to a Customer Location using the Point Roberts System, and may include, without 
limitation, retail and commercial broadband internet access service; data transmission service; 
Internet Protocol (“IP”) transport; Voice over Internet Protocol (“VoIP”) service; 
telecommunications service; and video service, regardless of technology used, as set forth in 
service agreements between an ISP and a Customer.   

 
2.9 “Construction Plan” means the documentation describing the construction of 

the Point Roberts System by Whidbey, including a construction schedule and other relevant 
information provided by Whidbey subsequent to completion of the Final Design, pursuant to this 
Agreement. 

 
2.10 “Customer” means a person, business, or other entity that lawfully receives 

Communication Services from an ISP via the IRU Fiber. 
 

2.11 “Dark Fiber” means fiber optic strands not connected to active electronic or 
optronic equipment and that do not currently transmit information. 
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2.12 “Effective Date” means the date upon which this Agreement is executed by the 
final signatory.  

 
2.13 “Exclusive Use Period” means the first three (3) years after construction of the 

Point Roberts System ends, during which Whidbey is the sole and exclusive ISP authorized to 
provide Communication Services utilizing the Point Roberts System, as set forth in Section 9.2, 
below. 

 
2.14 “FAT” means a fiber access terminal.  
 
2.15 “Final Design” means the final design of the Point Roberts System, as detailed 

and defined in Section 3.1 below. 
 
2.16 “IRU Fee” means the fixed-fee payment from the PUD to Whidbey, as further 

discussed in Section 12.3, below. 
 
2.17 “IRU Fiber” means those fiber optic strands and related Service Drops subject to 

the Point Roberts System IRU benefitting the PUD. 
 
2.18 “IRU Fiber Service Drop” means those IRU Fibers installed by Whidbey, if 

requested by the PUD, at the PUD’s sole cost and expense, as set forth in Section 8.1.6.  
 
2.19 “ISP” means a provider of internet access services.    
 
2.20 “Location” means a residence, entity, or business within the Point Roberts 

System service area. 
 
2.21 “Maintenance” or “maintain” means work that must be performed upon or to the 

Point Roberts System to ensure the continuity of acceptable signal transmission to and from a 
Customer, via an Approved ISP, for the purpose of delivering Communication Services by an 
Approved ISP in a manner consistent with industry standards and this Agreement, including, but 
not limited to, the Operating and Maintenance Specifications and Procedures attached hereto 
as Exhibit D. 

 
2.22 “NID” means a network interface device or slack box. 
 
2.23 “Point Roberts System IRU” or “IRU” means dark fiber optic strands and 

Service Drops within the Point Roberts System in which an exclusive indefeasible right of use is 
granted to the PUD by Whidbey pursuant to Section 5 of this Agreement.  The number or 
percentage of fiber optic strands and related Service Drops included in the Point Roberts 
System IRU shall be determined and identified in the Final Design, as set forth in Section 3, 
below. 

 
2.24 “Point Roberts System” means the fiber optic system in Point Roberts, WA to 

be constructed by Whidbey under this Agreement. 
 
2.25 "Service Area” means those Point Roberts, WA areas intended to receive 

Communication Services through the Point Roberts System, as generally depicted on Exhibit 
B, hereto. 
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2.26 “Service Drop” means installation of the Service Drop Materials required to 
connect the NID at a Customer’s Location with the Point Roberts System at a FAT or Case so 
that the Customer Location can obtain Communication Services from Whidbey or an Approved 
ISP through the Point Roberts System. 

 
2.27 “Service Drop Materials” means, in general, the fiber optic cable and other 

physical materials that connects the Point Roberts System to a Customer’s Location at a FAT or 
Case from the closest technically feasible point in the right-of-way.  The Service Drop Materials 
consist of a common industry package of materials, which includes (i) fiber-optic cable and 
sheathing which will run from the FAT/Case to the NID at the Customer Location; and (ii) an NID 
to be attached to the Customer’s Location.  Service Drops include customer premises 
equipment (“CPE”) and installation. 
 

2.28 “Underlying Rights” means any and all necessary rights-of-way agreements, 
easements, licenses, leases, rights, or other agreements necessary for the construction, use, 
and occupancy of the Point Roberts System or the Whidbey System, as the case may be. 

 
2.29 “Whidbey Connectivity Services” means allowing (i) Approved ISPs to connect 

to the Point Roberts System, so that the Approved ISPs are able to provide Communication 
Service to Customers; (ii) interconnection of the Point Roberts System with the Whidbey System 
as necessary for Whidbey and Approved ISPs to provide Communication Services through the 
Point Roberts System, as further described in Section 6; and (iii) interconnection of the Point 
Roberts System with the Whidbey System as necessary for the PUD to utilize the IRU Fiber. 

 
2.30 “Whidbey ISP Agreement” means those written agreements by and between 

Whidbey and any ISP desiring to become an Approved ISP, as set forth in Section 9.3.2.  
 
2.31 “Whidbey System” means the existing communications network and 

appurtenant network equipment owned and controlled by Whidbey in Point Roberts, WA.  
 

3.0 DESIGN OF THE POINT ROBERTS SYSTEM. 
 
3.1 Generally.  The PUD shall design the Point Roberts System:  

 
a. As an “open-access system,” as the term is generally understood in the 

telecommunications industry;  
 
b. As a “dark fiber system,” as the term is generally understood in the 

telecommunications industry;  
 
c. With excess fiber capacity for future homes built in the Point Roberts 

areas and/or reasonable expansion of the Point Roberts System;  
 
d. To include strands of IRU Fiber and related Service Drops, which shall be 

reserved and held for the PUD’s sole and exclusive use and control during the Agreement 
Term, as discussed herein, including, but not limited to, in Section 5 below;  

 
e. To facilitate and include Service Drops to each Location during the first 

(1st) year after the IRU Commencement Date, as defined in Section 5.3; and  
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f. To utilize and interconnect with the Whidbey System as middle-mile dark 
fiber and transport infrastructure, as those terms are generally understood in the fiber optic 
industry, for the Point Roberts System, which such services shall be provided on a commercially 
standard basis except as otherwise provided herein. 

 
3.2 PUD Final Approval of Design Services.  The PUD shall coordinate the Point 

Roberts System design with Whidbey to the extent necessary to ensure Whidbey’s ability to 
perform its obligations set forth herein.  The final Point Roberts System design, as approved by 
the Parties (the “Final Design”), shall be deemed part of this Agreement.   

 
4.0 CONSTRUCTION OF THE POINT ROBERTS SYSTEM. 

 
4.1 Point Roberts System Construction. 

 
4.1.1 Generally.    
 

4.1.1.1 Following approval of the Final Design and timely receipt of 
the final approvals described under 4.1.1.5, below, Whidbey shall construct the Point Roberts 
System consistent with the Final Design.  All costs relating to the construction of the Point 
Roberts System shall be the sole responsibility of Whidbey, subject to the PUD’s payment of the 
IRU Fee, as set forth in Section 12.3, below.   

 
4.1.1.2 Whidbey shall be responsible for all work undertaken to 

construct the Point Roberts System, including methods and execution of construction, selection 
and oversight of contractors, and compliance with Applicable Standards. 

 
4.1.1.3 Construction of Service Drops for the Point Roberts System 

shall be undertaken as described in Section 8 herein. 
 
4.1.1.4 Whidbey shall obtain and maintain all permits, Authorizations, 

and Underlying Rights necessary to construct the Point Roberts System other than the 
approvals described in the following Section 4.1.1.5, below.  

 
4.1.1.5  If by February 28, 2026, the PUD is unable to obtain final 

approval from the Washington Department of Archeology and Historic Preservation (“DAHP”), 
the Lummi Nation (the “Tribe”), and Puget Sound Energy (“PSE”) to install equipment on their 
utility poles, Whidbey and the PUD shall apply for a change in scope of the Grant Agreement to 
remove the unapproved sections from the Point Roberts System. 

 
4.1.1.6 Whidbey will order all the materials and supplies for the Point 

Roberts System (the “Equipment”) by March 13, 2026 and immediately invoice the PUD for the 
same.  The PUD shall reimburse Whidbey for the Equipment within sixty (60) days of Whidbey’s 
receipt of the Equipment.  Whidbey will attempt to stagger the Equipment purchases to help on 
cashflow.  The inventory will be segregated and clearly marked for the Point Roberts System.   
 

4.1.2 Construction Plan.  Whidbey shall develop and provide to the PUD a 
detailed Construction Plan and schedule for completion of the Point Roberts System, 
substantially in accordance with the Final Design.    
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4.1.3 Changes to Construction Plan.  If, during construction, Whidbey desires, 
(for any reason other than a change in scope necessitated as set forth in Section 4.1.1.5, 
above), to amend the Construction Plan, Whidbey shall be permitted to do so; provided, 
however, that Whidbey shall first provide reasonable advance written notice to the PUD of any 
such changes to the Construction Plan.  In the event a change to the Construction Plan would 
substantially deviate from the Final Design, Whidbey shall provide reasonable advance written 
notice to the PUD of such proposed change and the PUD shall have ten (10) days following 
such notice to provide a written objection to the Whidbey, following which the Parties shall 
confer and negotiate, in good faith, to reach an agreement with respect to such proposed 
change such that any change complies with the Grant Agreement.  Upon conclusion of the meet 
and confer, Whidbey shall issue a final written decision on its intended change to the 
Construction Plan or Final Design (the “Final Design Decision”).  If the Final Design Decision 
is material in nature, then, within fourteen (14) days of the PUD’s receipt of the Final Design 
Decision, the PUD may provide written notice of its intent to terminate this Agreement to 
Whidbey and, so long as Whidbey does not rescind its Final Design Decision within five (5) days 
after receipt of the PUD’s termination notice, this Agreement shall be deemed null and void and 
of no further force or effect, and the Parties shall have no liability, further responsibility, or 
obligations hereunder except that Whidbey will be reimbursed for the cost of the work 
completed subject to all terms and conditions of Section 12.3, below.  If Whidbey timely rescinds 
its Final Design Decision, this Agreement shall continue in full force and effect. 

 
4.1.4 Timing of Construction.  Whidbey shall complete construction of the Point 

Roberts System no later than October 31, 2026 (the “Completion Deadline”).  Whidbey shall 
pay applicable prevailing wages pursuant to Chapter 39.12 RCW for all construction work on the 
Point Roberts System and shall provide evidence of compliance with the same to the PUD. 

 
4.1.5 Notice of Completion to the PUD.  At least twenty (20) days before 

performing final testing on the Point Roberts System, Whidbey shall provide written notice to the 
PUD of the date and time of such testing to permit a PUD-designated representative to attend 
and observe such testing.  After such final testing, and when Whidbey gives written notice 
(including by e-mail) to the PUD that the Point Roberts System is complete (the “Notice of 
Completion”), the PUD shall have ten (10) business days to verify that the Point Roberts 
System is complete pursuant to the Final Design and to provide all reasonably required testing 
data confirming the same; however, the PUD shall not be required to conduct such verification.  
On or before the expiration of the ten (10)-business day period, the PUD will provide notice that 
it either accepts the Point Roberts System as complete and substantially in compliance with the 
Final Design (the “Notice of Acceptance”) or rejects it pending completion of “punch-list 
corrections” by specifying the defect or failure in the Point Roberts System that is the basis for 
such rejection and the required remedy, which Whidbey shall complete within thirty (30) days.  If 
the PUD fails to notify Whidbey of its acceptance or rejection of the Point Roberts System within 
ten (10) business days following the PUD’s receipt of Whidbey’s Notice of Completion, the PUD 
shall be deemed to have accepted the Point Roberts System as complete pursuant to the Final 
Design.  The date of such Notice of Acceptance or deemed acceptance of the Point Roberts 
System shall be the “Acceptance Date.”  In the event of any good faith rejection by the PUD, 
Whidbey shall take such action as reasonably necessary, and as expeditiously as practicable, to 
correct or cure such defect or failure. 

 
4.1.6 Completed System Testing.  Upon completion of the Point Roberts 

System, Whidbey shall test the Point Roberts System to verify that the Point Roberts System is 
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operating appropriately with a loss no greater than the designed loss budget set forth in the 
approved Final Design.  Whidbey will provide the results of these tests to the PUD for 
verification.  When Whidbey has determined that the Point Roberts System has been installed 
and is operating appropriately, Whidbey shall promptly provide a Notice of Completion to the 
PUD, pursuant to 4.1.5, above, confirming that the Point Roberts System is complete. 

 
4.1.7 Point Roberts System Relocation.  If, after completion of the Point 

Roberts System, Whidbey is required to relocate the Point Roberts System, or any portion 
thereof, (i) by any governmental authority under the power of eminent domain or otherwise; (ii) 
by the grantor or provider of any Underlying Rights; (iii) by any other person having the authority 
to so require (each a “Relocating Authority”); or (iv) by the occurrence of any Force Majeure 
Event, as defined in Section 24, Whidbey shall notify the PUD of the same, and Whidbey shall 
have the right to either (a) proceed with such relocation at Whidbey’s sole cost and expense, 
including, but not limited to, the right, in good faith, to reasonably determine the extent and 
timing of, and methods to be used for, such relocation; or (b) pay such amounts to the 
Relocating Authority as are necessary to avoid the need for such relocation at Whidbey’s sole 
cost and expense.   

 
5.0 GRANT OF POINT ROBERTS SYSTEM IRU TO PUD. 

 
5.1 In consideration of the PUD’s obligations under this Agreement, including, but not 

limited to, payment of the IRU Fee, Whidbey grants to the PUD, and the PUD accepts from 
Whidbey, an exclusive, indefeasible right of use in the IRU Fibers, as further set forth in this 
Section 5, i.e., the Point Roberts System IRU.  

 
5.2 Description.  The PUD shall be entitled to utilize the IRU Fiber during the 

Agreement Term, as defined in Section 13, below, for any and all lawful purposes determined 
by the PUD in its sole discretion, with all costs and expenses relating to such use (including, 
without limitation, interconnection of third-party systems with the IRU Fiber) being the sole 
responsibility of the PUD.  Without limiting the generality of the foregoing, and provided that the 
PUD shall not provide Communication Services through the IRU Fiber, the PUD shall be entitled 
to authorize other municipal entities to utilize the IRU Fiber.   

 
5.3 Testing and Acceptance; Commencement of IRU.  The Point Roberts System 

IRU shall commence upon the Acceptance Date (the “IRU Commencement Date”).   No later 
than thirty (30) days after the IRU Commencement Date, the PUD and Whidbey shall attach a 
written document to this Agreement setting forth the IRU Commencement Date as Exhibit E, 
hereto. 

 
5.4 Underlying Rights.  Whidbey shall obtain all required Underlying Rights relating 

to the Point Roberts System, including the IRU Fiber, and use commercially reasonable efforts 
to maintain such Underlying Rights for the duration of the Agreement Term.  The IRU is subject 
to the terms, conditions, limitations, restrictions, and reservations of the Underlying Rights, and 
subject to the terms under which the right-of-way and other property interests are owned or held 
by the grantor of the Underlying Rights, including, but not limited to, covenants, conditions, 
restrictions, easements, reversionary interests, bonds, mortgages and indentures, and other 
matters, whether or not of record, and to the rights of tenants and licensees in possession. 
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5.5 Ownership; No Liens, Rights, or Claims.  At no time during the Agreement 
Term shall the PUD either obtain legal ownership of the IRU Fibers nor allow the IRU Fibers to 
be made subject to any encumbrance, lien, or security interest by any third party.  If such a lien, 
right or claim is asserted, the PUD will promptly and diligently undertake its removal at the sole 
cost of the PUD.   

 
5.6 Communication Services.  Communication Services shall be provided on the 

Point Roberts System by Whidbey or an Approved ISP only.  The specific number or proportion 
of IRU Fiber strands made part of the Point Roberts System IRU shall be identified in the Final 
Design.   

 
5.7 Other Licenses.  Provided that any such agreement shall not violate the terms 

and conditions of this Agreement, and that any such agreement shall prohibit provision of retail 
Communication Services through the IRU Fiber, nothing in this Section shall be deemed or 
construed to prohibit the PUD from leasing, licensing, subleasing, or entering into similar 
agreements or arrangements with other persons respecting the IRU Fiber.     

 
6.0 OPERATION OF POINT ROBERTS SYSTEM.  

 
6.1 Generally.  After the Exclusive Use Period expires, and throughout the 

Agreement Term, as defined in Section 13, below, Whidbey shall provide the Whidbey 
Connectivity Services to Approved ISPs, which shall include, but not be limited to, operating the 
Point Roberts System as a wholesale open-access dark fiber network enabling Approved ISPs 
to provide Communication Services to Customer Locations.   

 
6.2 Limited to Point Roberts System.  Unless otherwise agreed to by the Parties, 

the Whidbey Connectivity Services shall apply only to the Point Roberts System. 
 
6.3 Ongoing Operation.  Whidbey will coordinate the provision of the Whidbey 

Connectivity Services to Approved ISPs in accordance with this Agreement, including, but not 
limited to, Section 9.  Whidbey will offer retail Communication Services in accordance with 
Section 9.5.  

 
6.4 Authorizations.  Whidbey shall be responsible for obtaining any new, and 

maintaining all existing, Authorizations, and the payment of Authorization Fees applicable 
thereto and relating to the activities of Whidbey described in this Agreement, including, but not 
limited to, all such Authorization Fees related to the Point Roberts System.  As used herein, 
“maintaining” means complying with and performing any and all obligations required of Whidbey 
in the Authorizations, including, but not limited to, insurance, indemnification, maintenance and 
repair, and/or restoration requirements set forth in the Authorizations.  All activities of Whidbey 
described in this Agreement shall be performed in accordance with any and all Applicable 
Standards, Authorizations, industry standards, and applicable law. 

 
7.0 SYSTEM MAINTENANCE.  

 
7.1 Maintenance of Point Roberts System.   

 
7.1.1 Whidbey shall, at its sole cost and expense, physically maintain the entire 

Point Roberts System (including the IRU Fiber), in a serviceable condition, taking commercially 
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reasonable measures so that the Point Roberts System will meet or exceed common industry 
standards for performance of similar dark fiber facilities of like age under like circumstances.  
Whidbey shall not permit the Point Roberts System to be damaged or depreciated in value by 
any grossly negligent or intentional act or omission of Whidbey, and/or its agents or employees.   

 
7.1.2 Whidbey shall perform all required maintenance services relating to the 

Point Roberts System.  Whidbey shall identify, repair, and correct any material failure, 
interruption, or impairment in the operation of the Point Roberts System.  
 

7.1.3 Without limiting the generality of the foregoing, Whidbey’s maintenance 
obligations are further specified in the Operations and Maintenance Specifications and 
Procedures, attached hereto as Exhibit D.   

 
7.1.4 Without limiting the generality of the foregoing, Whidbey shall schedule 

and perform periodic inspections (at a minimum, annually), and shall identify, repair, and correct 
any material failure, interruption, or impairment in the operation of the Point Roberts System. 
 

7.2 Maintenance of Whidbey System.  Whidbey shall, at its sole cost and expense, 
except as otherwise provided in this Agreement, care for and maintain the components of the 
Whidbey System required to provide service or interconnections to the Point Roberts System in 
a safe and serviceable condition, so that the Whidbey Connectivity Services involving middle-
mile transport using the Whidbey System will meet or exceed common industry standards for 
performance of like facilities of like age under like circumstances.  Whidbey shall schedule and 
perform periodic inspections (at a minimum, annually), and shall identify, repair, and correct any 
material failure, interruption, or impairment in the operation of the Whidbey System. 

 
7.3 NOC.  Whidbey shall operate a Network Operations Center (“NOC”) to support 

the operation of the Point Roberts System. 
 
7.4 Interruptions Involving Whidbey Connectivity Services.  As further described 

in the Operations and Maintenance Specifications Procedures, attached hereto as Exhibit D: 
 
7.4.1 Whidbey shall respond promptly to any reasonable complaints from the 

PUD or any Approved ISP utilizing Whidbey Connectivity Services.  
  
7.4.2 The PUD shall immediately notify Whidbey’s NOC, or Whidbey’s 

personnel included in the Operations Escalation List set forth in Exhibit D, upon learning of any 
material interruption of Whidbey Connectivity Services.  As soon as reasonably practicable 
thereafter, Whidbey shall notify the PUD of a restoration plan and timeline to complete 
restoration.  Whidbey shall provide periodic progress updates to the PUD until the outage is 
restored.  

 
7.4.3 Whidbey shall respond to a material interruption of the Whidbey 

Connectivity Services within twenty-four (24) hours of receiving notice of such interruption, and 
Whidbey shall continue diligently to remedy the interruption until cured.  If such interruption is 
not remedied after forty-eight (48) hours of reporting, the PUD may remedy the interruption, and 
the reasonable, actual costs of which shall be reimbursed by Whidbey.  
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7.5 Customer Location Maintenance; Demarcation.  For Locations receiving 
Communication Services from an Approved ISP other than Whidbey, Whidbey shall be 
responsible, at its sole cost and expense, for maintenance and repair of the Point Roberts 
System path up to the NID on the exterior of the Customer’s Location.  For clarity, any 
maintenance and repair “downstream” from the NID (i.e., towards the Customer’s Location 
served) is the responsibility of the Approved ISP providing Communication Services to the 
Customer, and any maintenance and repair “upstream” from the NID (i.e., away from the 
Customer’s Location served) is Whidbey’s responsibility. 

 
7.6 Responsibility for Repair Cost.  Notwithstanding the foregoing, in the event the 

PUD, and/or its agents, damage or permit damage to occur to the Whidbey System or the Point 
Roberts System, Whidbey shall be entitled to prompt reimbursement for the full costs and 
expenses of the repair of such damage, including, but not limited to, reimbursement for 
damages associated with third-party claims related thereto, and Whidbey shall invoice the PUD 
for the reasonable and industry-standard costs to repair any such damage.     

 
7.7 Notice of Impending Damage.  The PUD and Whidbey shall promptly notify 

each other of any known matters pertaining to, or the occurrence (or impending occurrence) of, 
any event that would be reasonably likely to give rise to any damage, or impending damage, to 
or loss of the Point Roberts System or the Whidbey System that are known to such Party. 

 
8.0 SERVICE DROPS. 

 
8.1 Service Drop Installation.   

 
8.1.1 As part of the initial construction of the Point Roberts System, Whidbey 

will acquire a supply of Service Drop Materials for the number of Locations reasonably 
anticipated to connect to the Point Roberts System via Service Drops during the first (1st) year 
after the IRU Commencement Date (the “Service Drop Materials Supply”).  The estimate of 
anticipated service connections in the first (1st) year will be quantified as part of the Final 
Design.  During the first (1st) year after the IRU Commencement Date or until the Service Drop 
Materials Supply is exhausted, whichever comes later, Whidbey will use the Service Drop 
Materials to connect Customers to the Point Roberts System.  Thereafter, Whidbey shall be 
responsible for securing any Service Drop Materials required to connect Whidbey or other 
Approved ISPs to the Point Roberts System. 

 
8.1.2 After expiration of the Exclusive Use Period, Whidbey shall install Service 

Drops for Approved ISPs desiring to provide Communication Services to Customers through the 
Point Roberts System.  Whidbey shall be entitled to charge the Approved ISPs for such Service 
Drop installations as set forth in Section 12.1.1, below. 

 
8.1.3 Whidbey will be responsible for obtaining all Authorizations and 

Underlying Rights for installing Service Drops.  
 
8.1.4 Whidbey shall maintain up-to-date documentation of all such Service 

Drop installations and/or other modifications to the Point Roberts System, and shall make such 
documentation available to the PUD at all reasonable times. 

 



FIBER SYSTEM DESIGN,  
CONSTRUCTION, AND IRU AGREEMENT – 12 

8.1.5 Once installed, all Service Drops shall become part of the Point Roberts 
System owned by Whidbey and, except as otherwise necessary to comply with an Authorization 
or Underlying Right (or the revocation or termination of same), the Service Drop shall remain in 
place when Whidbey or any Approved ISP stops providing Communication Services to the 
Location at which it was installed. 

 
8.1.6 IRU Fiber Service Drops.  Notwithstanding anything to the contrary 

herein, and if requested by the PUD, Whidbey shall, at the PUD’s sole cost and expense, install 
Service Drops interconnecting with the IRU Fiber, which such request Whidbey shall not 
unreasonably condition, delay, or deny (“IRU Fiber Service Drop”).  Except as explicitly 
permitted by Whidbey, no Party other than Whidbey shall be authorized or permitted to perform 
such work on the Point Roberts System.  Whidbey shall charge the PUD a reasonable market-
based rate for any requested IRU Fiber Service Drop installations.  The PUD shall be 
responsible for (a) obtaining, at no cost or expense to Whidbey, all Authorizations and 
Underlying Rights required for such IRU Fiber Service Drop and its installation.  Whidbey shall 
be responsible for (i) all work associated with the installation of such IRU Fiber Service Drop, 
including fiber splicing; (ii) performing such installation in full compliance with any and all 
permits, Underlying Rights, Authorizations, Applicable Standards, and industry standards, 
subject to Whidbey’s right to charge the PUD for the same; and (iii) the full cost and expense of 
removal of any such IRU Fiber Service Drop should the same be required (and which Whidbey 
shall be the sole authorized Party to perform). 

 
9.0 COORDINATION OF OPEN-ACCESS SERVICES AND EXCLUSIVE USE PERIOD. 

 
9.1 Coordination of Services to Customers.  Clear and timely communication 

between or among the PUD, Whidbey, and Approved ISPs is crucial to the effective operation of 
the Point Roberts System as an open-access dark fiber network.  The Parties shall use 
commercially reasonable efforts to quickly and efficiently communicate between themselves, 
and with Approved ISPs, to ensure that Customers do not experience unnecessary connection 
delays, service interruptions, and/or disconnections.    

 
9.2 Exclusive Use Period.   

 
9.2.1 During the Exclusive Use Period, Whidbey has the sole and exclusive 

right to provide Communication Services to Customer Locations using the Point Roberts 
System.  During the Exclusive Use Period, Whidbey is not required to allow Approved ISPs to 
utilize the Point Roberts System to provide Communication Services.  Notwithstanding the 
foregoing, nothing herein restricts the PUD’s ability to utilize the IRU Fiber for any purpose set 
forth herein, including, but not limited, as set forth in Section 5. 

 
9.3 Agreement By, and Access For, ISPs.   

 
9.3.1 After expiration of the Exclusive Use Period, and for the duration of the 

Agreement Term, as defined in Section 13, below, upon request, and subject to the further 
requirements in this Section 9.3, Whidbey will (i) make available Whidbey Connectivity Services 
to any Approved ISPs desiring to provide Communication Services to Customers through the 
Point Roberts System. 
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9.3.2 From and after the expiration of the Exclusive Use Period, and for the 
duration of the Agreement Term, as defined in Section 13, below, any ISP desiring to become 
an Approved ISP shall enter into a written agreement with Whidbey (each a “Whidbey ISP 
Agreement”), the form of which, and any amendments thereto, shall be developed in 
consultation with, and be provided to, the PUD, and shall contain industry standard terms.  
Pursuant to such Whidbey ISP Agreement, each such Approved ISP shall timely remit payment 
to Whidbey for all fees charged by Whidbey pursuant to Section 12, below.    

 
9.3.3 Notwithstanding anything to the contrary herein, except to the extent 

necessary in the event of an emergency requiring such termination or limiting for security or 
safety purposes, Whidbey shall not take any action to terminate or limit an Approved ISP’s use 
of or access to the Whidbey Connectivity Services or the Point Roberts System for breach of the 
Whidbey ISP Agreement (including failure to pay any amounts owed to Whidbey thereunder) 
without first providing the Approved ISP at least ten (10) days’ prior written notice (e-mail being 
sufficient) and opportunity to cure such Approved ISP’s breach.   
 

9.4 Provision of Retail Communication Services by Whidbey.   
 
9.4.1 Provision of Communication Services.  Whidbey may provide 

Communication Services to Customers, in its sole discretion and at its sole cost.   
 
9.4.2 Affordable Connectivity Program.  During the Agreement Term, as 

defined in Section 13, below, Whidbey shall (i) provide access to a broad-based affordability 
program to low-income consumers to whom Whidbey provides broadband internet access 
service(s) through the Point Roberts System, which affordability program provides benefits to 
households commensurate with those provided under the former Affordable Connectivity 
Program (“ACP”); and (ii) require that any Approved ISPs utilizing the Point Roberts System 
provide access to a broad-based affordability program to low-income consumers to whom such 
Approved ISPs provide broadband internet access service(s) through the Point Roberts System, 
which affordability program provides benefits to households commensurate with those provided 
under the former ACP. 

 
10.0 GRANT SUBRECIPIENT COMPLIANCE TERMS. 

 
10.1 Subrecipient.  Whidbey constitutes a subrecipient under the Grant for purposes 

of the Point Roberts System.  
 
10.2 Grant Information.  The Grant is part of a federal award, requiring disclosure of 

the following information: 
 

10.2.1 Subrecipient Name:  Whidbey Telephone Company; 
 
10.2.2 Subrecipient’s Unique Entity Identifier:  R96YCJ4NQF15; 

 
10.2.3 Federal Award Identification Number:  CPFFN0145; 

 
10.2.4 Federal Award Date:  May 1, 2023; 
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10.2.5 Subaward Period of Performance Start Date:  The Effective Date of this 
Agreement; 
 

10.2.6 Subaward Period of Performance End Date:  The Completion Deadline, 
set forth below; 

10.2.7 Subaward Budget Period State and End Date:  Not applicable, as this is 
a fixed-amount subaward; 
 

10.2.8 Amount of Federal Funds Obligated by this Action by the PUD, as 
Recipient under the Grant, to Whidbey, as a Subrecipient under the Grant:  The IRU Fee; 
 

10.2.9 Total Amount of the Federal Award committed to Whidbey, as 
Subrecipient, by the PUD, as the Pass-Through Entity, including the Current Financial 
Obligations:  The IRU Fee; 
 

10.2.10 Federal Award Project Description, as Required to be Responsive to the 
Federal Funding Accountability and Transparency Act (“FFATA”):  Construction of last mile dark 
fiber optic-based broadband in and around Point Roberts, WA to provide up to ten megabits per 
second (10 Mbps) download and between twenty and one hundred megabits per second (20-
100 Mbps) download for approximately one thousand (1,000) locations; 

 
10.2.11 Federal Awarding Agency:  United States Department of Treasury; 

 
10.2.12 Pass-Through Entity and Contact Information for Awarding Official of 

the Pass-Through Entity:  Public Utility District No. 1 of Whatcom County, Attn: Broadband 
Manager, 1705 Trigg Rd., Ferndale, WA 98248; 
 

10.2.13 Assistance Listing Number and Title:  21.029 American Rescue Plan 
Act- Coronavirus Capital Projects Fund; 
 

10.2.14 The award is not R&D; and 
 

10.2.15 Negotiated Indirect Cost Rate Between Whidbey and the PUD:  Not 
applicable, as this is a fixed-amount subaward. 

 
10.3 Certification.  Upon substantial completion of the Point Roberts System, but in 

no case later than December 31, 2026 (the “Completion Deadline”), Whidbey shall certify in 
writing to the PUD that the Point Roberts System has reached substantial completion with the 
approved Final Design.  

 
10.4 Federal Interest Period.  Without limiting any other terms or conditions of this 

Agreement, and notwithstanding the fact that Whidbey shall own the Point Roberts System, the 
United States Department of the Treasury (the “Treasury”) shall have an interest in the Point 
Roberts System, commencing upon PUD’s payment of the IRU Fee until December 31, 2049 
(the “Federal Interest Period”).  During the Federal Interest Period, Whidbey, or its successors 
or transferees: 

 

 



FIBER SYSTEM DESIGN,  
CONSTRUCTION, AND IRU AGREEMENT – 15 

 
10.4.1 Must use the funded infrastructure for the authorized purposes of the 

Point Roberts System in the same manner as they use comparable real property and equipment 
within the other portions of Whidbey’s telecommunications system in the ordinary course of 
Whidbey’s business, subject to the rights to disposition provided below; 

 
10.4.2 Must continue to provide internet service to the Project Area at the 

following minimum standards: one hundred megabits per second (100 Mbps) download with 
between twenty and one hundred megabits per second (20-100 Mbps) upload speeds that are 
scalable to a minimum of one hundred megabits per second (100 Mbps) symmetrical 
upload/download speeds; 
 

10.4.3 Within the Project Area, must participate in any federal programs that 
provide low-income consumers with subsidies on broadband internet access services; 
 

10.4.4 When acquiring replacement equipment for the Point Roberts System, 
Whidbey may use the equipment being replaced as a trade-in or it may sell the equipment being 
replaced, so long as it uses the proceeds from such sale to offset the cost of the replacement 
property;  
 

10.4.5 Must utilize equipment management procedures for the Point Roberts 
System, which, at a minimum, shall meet the following requirements: 

 
10.4.5.1 Property records must be maintained that include a description 

of the property; a serial number or other identification number; the source of funding for the 
property (including the FAIN); the acquisition date, the cost of the property, and who holds title; 
the percentage of federal participation in the project costs for the federal award under which the 
property was acquired; the location, use, and condition of the property; and any ultimate 
disposition data, including the date of disposal and sale price of the property; 

 
10.4.5.2 A physical inventory of the property must be taken and the 

results reconciled with the property records at least once every two (2) years; 
 

10.4.5.3 A control system must be developed to ensure adequate 
safeguards to prevent loss, damage, or theft of the property, and any loss, damage, or theft 
must be investigated; 
 

10.4.5.4 Adequate maintenance procedures must be developed to 
keep the property in good condition; and 
 

10.4.5.5 If Whidbey is authorized or required to sell the property, proper 
sales procedures must be established to ensure the highest possible return. 

 
10.4.6 May dispose of the Point Roberts System equipment in the ordinary 

course of Whidbey’s business when such equipment is no longer needed to operate the Point 
Roberts System (for example, in order to upgrade equipment and improve facilities); provided, 
however, that at least the same level of service provided by the Point Roberts System is 
maintained and there is no material interruption to service, and that such upgraded equipment is 
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subject to the same requirements provided in this Section 10 as the original Point Roberts 
System equipment; 

 
10.4.7 May otherwise sell or transfer Point Roberts System equipment only 

after (i) provision of a notice to the PUD and the Treasury that identifies the successor or 
transferee; (ii) securing the agreement of the successor or transferee to comply with the 
requirements of this Agreement, including this Section 10; and (iii) the acknowledgement of the 
successor or transferee of the federal interests for the duration of the Federal Interest Period as 
set forth in this Section 10; and 
 

10.4.8 Must notify the PUD and the Treasury upon the filing of a petition under 
the United States Bankruptcy Code, whether voluntary or involuntary, with respect to Whidbey 
or its affiliates. 

 
10.5 Point Roberts System Held in Trust.  Pursuant to 2 CFR 200.316, and in 

recognition that the Grant is for the benefit of the public being served by the broadband 
infrastructure, for the duration of the Federal Interest Period, Whidbey shall hold the Point 
Roberts System in trust for the beneficiaries of the broadband infrastructure project. 

 
10.6 Project Area Encumbrances.  Notwithstanding anything else in this Agreement, 

during the Federal Interest Period, Whidbey may encumber the Point Roberts System 
equipment only if the Treasury receives a shared first lien position in the Point Roberts System 
such that if the Point Roberts System equipment were foreclosed upon and liquidated, the 
Treasury would receive the portion of the fair market value of the Point Roberts System 
equipment that is equal to the Treasury’s percentage contribution to the Point Roberts System’s 
project costs.  Whidbey shall obtain the Treasury’s prior written approval.  For example, in the 
case in which the Treasury had contributed fifty percent (50%) of the project costs, the Treasury 
would receive fifty percent (50%) of the fair market value of the Point Roberts System 
equipment when liquidated.  The Treasury will post standard forms of liens, covenants, and 
intercreditor agreements to implement this arrangement.  The Treasury will not otherwise 
require that Whidbey follow these requirements to record liens or other notices of record. 

 
10.7 Project Area Audits.  Whidbey has provided cost estimate documents regarding 

the Point Roberts System construction costs, which documents the PUD utilized in establishing 
the IRU Fee.  During and after construction of the Point Roberts System, Whidbey shall, upon 
the PUD’s request, provide supporting documentation evidencing Whidbey’s actual costs and 
expenses incurred in constructing the Point Roberts System, including, but not limited to, 
payrolls, receipts, and invoices, to allow the PUD to audit the actual construction costs for the 
Point Roberts System as required by 2 CFR §200.501.  Whidbey shall cooperate with any other 
audits related to or arising out of the Point Roberts System required by law and/or the Grant 
Agreement.  Whidbey shall reimburse the PUD for all of the PUD’s costs and expenses incurred 
relating to any audits of the Point Roberts System required by law and/or the Grant Agreement, 
including, but not limited to, third-party consultant costs and wages paid to the PUD’s staff for 
hours working on such audits, no later than thirty (30) days after Whidbey’s receipt of an invoice 
for the same. 

 
10.8 Cooperation with Grant Agreement Compliance.  Whidbey shall comply with 

the terms and conditions of the Grant Agreement as they relate to the Point Roberts System.  
Furthermore, Whidbey shall cooperate with the PUD to ensure the Point Roberts System 
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complies with the Grant Agreement, including, but not limited to, providing status reports to 
and/or meeting with the PUD, and providing any documents related to the Point Roberts System 
upon request during construction of the Point Roberts System and throughout the Agreement 
Term, as defined in Section 13.  Whidbey shall gather, compile, and provide the PUD with 
project details in the form required for any reporting requirements related to the Point Roberts 
System required by law and/or the Grant Agreement, including, but not limited to, the forms and 
timelines attached hereto as Exhibit F; however, such forms are subject to change if required 
by WSBO. 

 
10.9 Federal Procurement, Cost Principal, and Property Standards Exemption.  

Pursuant to the CPF Supplementary Broadband Guidance dated May 17, 2023, except as 
specifically set forth in this Section 10, Whidbey, as a subrecipient receiving a fixed-fee 
subaward, is exempt from complying with (i) the federal cost principles set forth in 2 CFR Part 
200, Subpart E; (ii) the federal procurement requirements set forth in 2 CFR §§ 200.318 through 
200.327; and (iii) the federal property standards set forth in 2 C.F.R §§ 200.311 and 200.313 
through 200.315, all for so long as Whidbey timely certifies completion of the Point Roberts 
System under Paragraph 10.3, above. 

 
10.10 Environmental Law Compliance.  With respect to the Point Roberts System, 

Whidbey shall comply with all Applicable Standards, orders, or regulations issued pursuant to 
the Clean Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act as 
amended (33 U.S.C. 1251-1387). 

 
10.11 Debarment and Suspension.  Whidbey represents and warrants that it is not 

listed as barred or suspended from participation in federal government programs in the System 
for Award Management (“SAM”), in accordance with the Office of Management and Budget 
guidelines at 2 CFR §180 that implement Executive Orders 12549 (3 CFR Part 1986 Comp., p. 
189) and 12689 (3 CFR Part 1989 Comp., p. 235), “Debarment and Suspension.” 

 
10.12 Prohibition on Certain Telecommunications and Video Surveillance 

Services or Equipment.  Whidbey is prohibited from obligating or expending any portion of the 
IRU Fee to: 

 
10.12.1 Procure or obtain; 
 
10.12.2 Extend or renew a contract to procure or obtain; or 

 
10.12.3 Enter into a contract (or extend or renew a contract) to procure or 

obtain equipment, services, or systems that use covered telecommunications equipment or 
services as a substantial or essential component of any system, or as critical technology as part 
of any system.  As described in Public Law 115-232, Section 889, “covered 
telecommunications equipment” is telecommunications equipment produced by Huawei 
Technologies Company or ZTE Corporation (or any subsidiary or affiliate of such entities): 

 
10.12.3.1 For the purpose of public safety, security of government 

facilities, physical security surveillance of critical infrastructure, and other national security 
purposes, video surveillance and telecommunications equipment produced by Hytera 
Communications Corporation, Hangzhou Hikvision Digital Technology Company, or Dahua 
Technology Company (or any subsidiary or affiliate of such entities); 
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10.12.3.2 Telecommunications or video surveillance services provided 
by such entities or using such equipment; and 

 
10.12.3.3 Telecommunications or video surveillance equipment or 

services produced or provided by an entity that the Secretary of Defense, in consultation with 
the Director of the National Intelligence or the Director of the Federal Bureau of Investigation, 
reasonably believes to be an entity owned or controlled by, or otherwise connected to, the 
government of a covered foreign country. 
 

10.13 Domestic Procurement Preferences. 
 
10.13.1 As appropriate, and to the extent consistent with law, Whidbey should, 

to the greatest extent practicable when constructing the Point Roberts System, provide a 
preference for the purchase, acquisition, or use of goods, products, or materials produced in the 
United States (including, but not limited to, iron, aluminum, steel, cement, and other 
manufactured products).  Whidbey shall include this Section 10.13 in all contracts and purchase 
orders for work or products relating to the Point Roberts System. 
 

10.13.2 For purposes of this Section: 
 
10.13.2.1 “Produced in the United States” means, for iron and steel 

products, that all manufacturing processes, from the initial melting stage through the application 
of coatings, occurred in the United States; and  

 
10.13.2.2 “Manufactured products” means items and construction 

materials composed, in whole or in part, of non-ferrous metals such as aluminum; plastics and 
polymer-based products such as polyvinyl chloride pipe; aggregates such as concrete; glass, 
including optical fiber; and lumber. 

 
10.14 Additional Federal Contracting Assurances.  Whidbey makes the additional 

assurances set forth in Exhibit G hereto. 
 
10.15 Required Federal Standard Provisions.  Whidbey acknowledges, and shall 

comply with, the Required Federal Standard Provisions attached hereto as Exhibit G. 
 

11.0 USE OF SYSTEMS. 
 
11.1 Compliance with Applicable Laws and Regulations.  Each Party will use the 

Point Roberts System in compliance with and subject to all applicable government codes, 
ordinances, laws, rules, and regulations, as they now exist or are hereinafter amended.   

 
11.2 Limited Rights to Use.  The PUD agrees and acknowledges that it has no right 

to use the Point Roberts System other than in connection with the IRU.     
 
11.3 No Interference.  The PUD shall not use the IRU Fibers in any way that 

materially interferes with or adversely affects the use of Whidbey’s services provided to any 
other person using Whidbey Connectivity Services or the Point Roberts System.  Whidbey shall 
not use or permit the use of Whidbey Connectivity Services nor the Point Roberts System in any 
way that materially interferes with or adversely affects the IRU.   
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12.0 FEES AND CHARGES. 
 
12.1 Fees Whidbey May Charge ISPs.  As the sole and exclusive consideration for 

such Whidbey Connectivity Services, Whidbey shall have the right to charge Approved ISPs 
reasonable, market-based, wholesale rates comparable to other service provider’s wholesale 
rates in the region for the Whidbey Connectivity Services.  

 
12.1.1 Fees for Additional Services.  In the event an Approved ISP requests 

services from Whidbey not addressed in this Agreement, and Whidbey agrees to provide such 
services, Whidbey may charge a reasonable, market-based fee in exchange for such services.  

 
12.2 Reporting Requirements.  Whidbey shall provide the PUD all information 

regarding Customers using the Point Roberts System as required by the Grant Agreement in a 
method and form as the Parties mutually agree, or as otherwise required in the Grant 
Agreement, on such intervals as required by the Grant Agreement.  

 
12.3 IRU Fee.  In exchange for the rights and services received hereunder, the PUD 

shall pay Whidbey the “IRU Fee” which shall be calculated as follows:  the total Grant amount of 
Three Million Three Hundred Sixty-Eight Thousand Dollars ($3,368,000.00) LESS the total cost 
of all “Make Ready Fees” paid by the PUD to Puget Sound Energy related to the Point Roberts 
System.  The term Make Ready Fees, as used herein, shall mean any and all costs paid by the 
PUD to PSE from the Grant related to the Point Roberts System including, but not limited to, 
construction materials, engineering fees, construction labor, traffic controls, and permitting costs 
up to a maximum of One Million Five Hundred Thousand Dollars ($1,500,000.00) (the “Make 
Ready Cap”).  The PUD and Whidbey estimate the total Make Ready Fees will be 
approximately One Million Dollars ($1,000,000.00).  The IRU Fee shall be considered a fixed-
amount subaward from the PUD, as the recipient of the Grant, to Whidbey, as a subrecipient 
under the Grant.  The IRU Fee shall be due and payable within thirty (30) days after all of the 
following conditions are met: (i) the Acceptance Date for the Point Roberts System; (ii) the 
PUD’s receipt of Whidbey’s invoice for the IRU Fee, accompanied by Whidbey’s W-9; (iii) the 
PUD’s receipt from Whidbey of all documentation required to support the PUD’s submission of 
expenses in order to be reimbursed by WSBO under the Grant; and (iv) the PUD’s receipt of the 
IRU Fee from WSBO under the Grant.  Notwithstanding the foregoing, in the event the PUD is 
able to receive monthly or quarterly payments from WSBO under the Grant for work performed 
by Whidbey on the Point Roberts System during the preceding month or quarter, Whidbey shall 
be entitled to a payment from the PUD with respect to such work performed as partial payment 
of the IRU Fee.  In the event the PUD is required to reimburse WSBO for any portion of the IRU 
Fee as a result of Whidbey’s failure to comply with the terms of this Agreement, including, but 
not limited to, the terms of the Grant Agreement, then Whidbey shall proportionally reimburse 
the PUD for the same amount no later than thirty (30) days after the PUD’s demand.  In no case 
shall the PUD be obligated to pay the IRU Fee, or any portion thereof, to Whidbey unless, and 
until, the PUD receives payment for the same from the Grant, and the PUD’s receipt of such 
funds shall be an absolute condition precedent to the PUD’s obligation to pay the same to 
Whidbey.   

 
13.0 TERM AND TERMINATION. 
 

13.1 Term.  This Agreement shall commence on the Effective Date and terminate 
twenty-five (25) years after the Acceptance Date (the “Agreement Term”).    
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13.2 Early Termination.  This Agreement may be terminated prior to expiration of the 

Agreement Term for the following reasons: 
 
13.2.1 In the event the Grant is not awarded, or is revoked, prior to completion 

of the Point Roberts System construction, the PUD may terminate this Agreement without 
penalty; 

 
13.2.2 In the event he Make Ready Fees exceed the Make Ready Cap; 
 
13.2.3 Except as set forth in Section 15.3, below, a non-defaulting Party may 

terminate this Agreement as a remedy in the event of an uncured material breach by the other 
Party, in accordance with Section 15, below; or 
 

13.2.4 By the mutual agreement of the Parties. 
 

13.3 Except as expressly provided elsewhere in this Agreement, termination or 
expiration of this Agreement shall not affect the rights or obligations of either Party that have 
arisen before the date of termination or expiration, and, as applied to such rights and 
obligations, this Agreement shall remain in full force and effect until such rights and obligations 
have been fulfilled or waived.  
 

13.4 Bankruptcy.   
 
13.4.1 Upon the occurrence of a bankruptcy or insolvency condition described 

below, the PUD, and not Whidbey, may proceed under the default and remedy procedures 
described in Section 15: 

 
13.4.1.1 Whidbey commences a voluntary case under Title 11 of the 

United States Bankruptcy Code or the corresponding provisions of any successor laws; 
 
13.4.1.2 Any person commences an involuntary case against Whidbey 

under Title 11 of the United States Bankruptcy Code or the corresponding provisions of any 
successor laws and either (a) the case is not dismissed by midnight at the end of the sixtieth 
(60th) day after commencement; or (b) the court before which the case is pending issues an 
order for relief or similar order approving the case; 

 
13.4.1.3 A court of competent jurisdiction appoints, or Whidbey makes 

an assignment of all or substantially all its assets relating to this Agreement to, a custodian (as 
that term is defined in Title 11 of the United States Bankruptcy Code or the corresponding 
provisions of any successor laws) for Whidbey of all or substantially all its assets; or 

 
13.4.1.4 Whidbey fails generally to pay its debts as they become due 

(unless those debts are subject to a good faith dispute as to liability or amount) or 
acknowledges in writing that it is unable to do so. 

 
13.4.2 The Parties agree and acknowledge that, notwithstanding the 

occurrence of a bankruptcy or insolvency condition described above, Whidbey shall be required 
to continue to perform its obligations under this Agreement without interruption.  Whidbey and 
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the PUD acknowledge that the market value of the Whidbey System, the Point Roberts System, 
and the Point Roberts System IRU will be significantly and adversely affected in the event of a 
cessation or interruption of the Whidbey Connectivity Services, the maintenance of the Point 
Roberts System, and other Whidbey obligations set forth in this Agreement.  Unless this 
Agreement is terminated by the PUD following a Whidbey bankruptcy or insolvency, Whidbey 
shall continue to provide Whidbey Connectivity Services and maintain the Point Roberts System 
throughout such bankruptcy proceeding to the extent permitted by law, and the consideration for 
such continued Whidbey Connectivity Services is included as part of the consideration received 
by Whidbey in this Agreement.  

 
13.5 Events Upon Termination.  Termination of this Agreement shall not affect the 

rights or obligations of either Party that have arisen before the date of termination or expiration. 
 

14.0 ASSIGNMENT. 
 
14.1 Generally.  Except as otherwise provided herein, neither Party may assign this 

Agreement, or any rights or duties under this Agreement, without the prior written consent of the 
other Party, which consent shall not be unreasonably delayed, conditioned, or withheld.  
Notwithstanding the foregoing, the PUD can reasonably assign this Agreement, or any rights or 
duties under this Agreement, to another municipal corporation or an entity wholly owned by 
municipal corporations without the prior written consent of Whidbey. 

 
14.2 Assignment to Affiliate of Whidbey.  The foregoing notwithstanding, Whidbey 

(referred to in this Section 14.2 as the “Assigning Party”) may, without the prior consent of, but 
upon notice to, the PUD, assign this Agreement to an affiliate of the Assigning Party, the parent 
of the Assigning Party, or to any company into which the Assigning Party may be merged or 
consolidated, or that acquires substantially all of the assets or stock of Assigning Party; 
provided, however, that the assignee shall be subject to all the provisions of this Agreement.  An 
“affiliate” of the Assigning Party shall mean any corporation which, directly or indirectly, 
controls, is controlled by, or is under common control with the Assigning Party, or a successor 
corporation to the Assigning Party by merger, consolidation, or non-bankruptcy reorganization.  
For purposes of the definition of “affiliate,” the word “control” (including “controlled by” and 
“under common control with”) shall mean, with respect to any corporation, partnership, or 
association, the possession, directly or indirectly, of the power to direct, or to cause the direction 
of, the management and policy of a particular corporation, partnership, or association, whether 
through the ownership of voting securities, by contract, or otherwise.  Whidbey shall not attempt 
to circumvent any of its obligations under this Agreement, or to deprive the PUD of any 
anticipated benefit under this Agreement, through the use of ownership changes, 
reorganizations, creation of new entities, or other artificial devices. 

 
14.3 Assignment for Collateral.  Each Party (referred to in this Section 14.3 as the 

“Assigning Party”) shall also have the right, upon thirty (30) days’ prior written notice, and 
without the other Party’s consent, to assign or otherwise transfer this Agreement as collateral to 
any institutional lender or as bond collateral (including revenue bonds) to the Assigning Party (or 
institutional lender to any permitted transferee or assignee of the Assigning Party); provided, 
however, that the Assigning Party and assignee or transferee in any such circumstance shall 
continue to be subject to all of the provisions of this Agreement, and, upon execution on the 
collateral, shall be responsible for the performance of all terms and conditions of this Agreement 
until such time as it transfers the collateral.  The assignee shall not be restricted from exercising 
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any right of enforcement or foreclosure, with respect to any related security interest or lien, so 
long as the purchaser in foreclosure is subject to the provisions of this Agreement.  In the event 
any such assignee assigns any rights it has under this Agreement, the other Party to this 
Agreement agrees to accept performance of this Agreement by the assignee, so long as the 
assignee is subject to the provisions of this Agreement.   

 
15.0 DEFAULT AND REMEDIES. 

 
15.1 Default Defined.  The term “default” as used in this Agreement, is defined as 

follows:  A default shall be deemed to have occurred under this Agreement if, in the case of a 
material breach of this Agreement by a Party, that Party fails to cure such material breach within 
thirty (30) days after delivery to it of written notice specifying such breach; provided, however, 
that if the breach is of a nature that cannot be cured within thirty (30) days, a default shall not 
have occurred, so long as the breaching Party has commenced to cure within said time period 
and thereafter diligently pursues such cure to completion. 

 
15.2 Remedies Upon Default.  Upon the occurrence of a default, the non-defaulting 

Party shall have all remedies available at law or at equity not otherwise excluded herein, 
including, but not limited to, termination of this Agreement, damages, specific performance, 
and/or, relief from further performance.  Each such remedy shall be cumulative and not 
exclusive.  Without limiting the foregoing, in the case of default by Whidbey, the PUD may, after 
providing written notice to Whidbey, operate, maintain, or repair the Whidbey System and/or the 
Point Roberts System to the extent necessary to maintain continuation of Communication 
Services to Customers and Whidbey Connectivity Services to Approved ISPs, reserving the cost 
as damages against Whidbey. 

 
15.3 No Termination of Connectivity Services.  Notwithstanding anything to the 

contrary in this Agreement, after payment of the IRU Fee to Whidbey, Whidbey may not 
terminate (i) the PUD’s right to use the IRU during the Agreement Term; or (ii) the Approved 
ISPs’ rights to use the Point Roberts System, so long as the Approved ISPs comply with the 
terms and conditions of their respective Whidbey ISP Agreements during the Agreement Term. 

 
15.4 PUD’s Cure Rights.  Notwithstanding any other provision of this Agreement, in 

the event Whidbey does not or is unable to perform the services in conformance with the terms 
of this Agreement, regardless of reason or Whidbey’s good faith attempts, the PUD may (but is 
not obligated), upon written notice to Whidbey reasonable under the circumstances (but without 
authorization from Whidbey), perform such services or work and/or take such action that it 
deems necessary.  In such instances, the PUD may request Whidbey to pay the PUD an 
amount equal to the actual costs of services performed by the PUD.  If the PUD requests 
payment, Whidbey will remit payment to the PUD within thirty (30) days from the date of PUD’s 
invoice 

 
15.5 Injunctive Relief.  The Parties acknowledge and agree that irreparable damage 

would occur in the event that any of the provisions of this Agreement were not performed in 
accordance with their specific terms, and further agree that, due to the unique subject matter 
covered by this Agreement, each Party shall be entitled to specific performance of the 
obligations hereunder and/or injunctive relief, in addition to any other right or legal remedy 
available to such Party. 
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16.0 MEDIATION. 
 
16.1 Pre-Litigation Mediation.  Prior to filing a lawsuit related to or arising out of this 

Agreement, the Parties shall engage in mediation utilizing a mutually agreeable mediator or, in 
the event the Parties cannot agree on a mediator, then one appointed by the AAA.  Either Party 
can demand mediation by sending written notice to the other Party.  Each Party shall pay its 
own attorneys’ fees and costs incurred in such mediation.  The Parties shall each pay one-half 
(1/2) of the mediator’s fees.  

 
 

17.0 COMPLIANCE WITH APPLICABLE LAW. 
 
17.1 Generally.  The Parties shall comply with all applicable laws, rules, government 

requirements and directives, Applicable Standards, and Authorizations relating to a Party’s 
performance of its obligations, and enjoyment of rights conferred, under this Agreement.   

 
17.2 Compliance With Third-Party Grant Terms.  The Parties acknowledge that 

some or all of the funding for Whidbey’s construction of the Point Roberts System has been 
received and accepted by Whidbey pursuant to the terms the Grant.  Whidbey hereby agrees to 
timely, fully, and faithfully comply with all of the covenants, terms, and conditions of the Grant 
and Grant Agreement throughout the Agreement Term. 

 
17.2.1 Grant Cooperation.  During the Agreement Term, Whidbey shall provide 

any documents and/or information reasonably required for the PUD to comply with the terms 
and conditions of the Grant Agreement. 

 
18.0 LIMITATIONS OF LIABILITY; INDEMNIFICATION. 

 
18.1 ONLY ACTUAL DAMAGES.  NOTWITHSTANDING ANY PROVISION OF THIS 

AGREEMENT TO THE CONTRARY, NEITHER PARTY SHALL BE LIABLE TO THE OTHER 
PARTY OR ANY THIRD PARTY FOR ANY SPECIAL, INCIDENTAL, INDIRECT, PUNITIVE, OR 
CONSEQUENTIAL COSTS, LIABILITIES, OR DAMAGES, WHETHER FORESEEABLE OR 
NOT, ARISING OUT OF OR IN CONNECTION WITH SUCH PARTY’S PERFORMANCE OF ITS 
OBLIGATIONS UNDER THIS AGREEMENT. 

 
18.2 Mutual Indemnification.  To the extent permitted by law, each Party hereby 

agrees to defend and indemnify the other, and their respective managers, members, officers, 
commissioners, and employees, from and against, and assume liability for, any injury, loss, 
damage, or claim by any third party for personal injury or damage to tangible property 
(collectively, the “Claims”), to the extent and in proportion that such Claims arise from the 
negligent, grossly negligent, or willful act of the indemnifying Party, and/or its officers, 
employees, servants, affiliates, agents, contractors, licensees, invitees, or vendors. 

 
18.3 LIMITED WAIVER OF IMMUNITY UNDER WASHINGTON STATE 

INDUSTRIAL INSURANCE ACT, TITLE 51 RCW, AND OTHER SIMILAR INDUSTRIAL 
INSURANCE SCHEMES.  For purposes of the foregoing indemnification provision, and only to 
the extent of Claims against each other under such indemnification provision, each Party 
specifically waives any immunity it may be granted under the Washington State Industrial 
Insurance Act, Title 51 RCW, the United States Longshore and Harbor Workers Compensation 
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Act, 33 USC §901-950, or any other similar workers’ compensation schemes.  The 
indemnification obligation under this Agreement shall not be limited in any way by any limitation 
on the amount or type of damages, compensation, or benefits payable to or for any third party 
under workers’ compensation acts, disability benefit acts, or other employee benefit acts.  THE 
FOREGOING PROVISION WAS SPECIFICALLY NEGOTIATED AND AGREED UPON BY 
THE PARTIES HERETO.   

 
 
 
 

19.0 INSURANCE. 
 

19.1 Whidbey Insurance.  Throughout the Agreement Term , Whidbey shall maintain 
insurance coverages of the types and in the minimum amounts set forth below at its expense, 
as applicable:   

 
Type of Insurance:  Limit: 
General Liability (including 
contractual liability) written on an 
occurrence basis 
  

General Aggregate 
Prod./Comp. op. Agg.  
Personal & Adv. Injury  
Each Occurrence 
 

$2,000,000 
$2,000,000 
$2,000,000 
$2,000,000 

Automobile Liability, including any 
auto, hired auto, and non-owned 
autos 
 

Combined Single Limit $2,000,000 

Excess Liability, Umbrella Form Each Occurrence 
Aggregate  

$2,000,000 
$2,000,000 

 
19.2 Whidbey Insurance: Additional Insured Status and Other Provisions.  The 

insurance policy or policies providing the foregoing insurance coverages shall name the PUD as 
an additional insured by way of a policy endorsement.  Whidbey shall provide to the PUD 
certificate(s) of insurance and, if requested by the PUD, a copy of any policy providing any 
portion of such required coverage.  Receipt of such certificate or policy by the PUD does not 
constitute approval by the PUD of the terms of such policy.  Furthermore, the policy of insurance 
required herein (or each such policy, if more than one (1)) shall (i) be written as a primary and 
non-contributory policy; (ii) expressly provide that such insurance may not be canceled with 
respect to the PUD except upon forty-five (45) days' prior written notice from the insurance 
company to the PUD; (iii) contain an express waiver of any right of subrogation by the insurance 
company against the PUD; (iv) expressly provide that the defense and indemnification of the 
PUD as an “additional insured” will not be affected by any act or omission by the PUD which 
might otherwise result in a forfeiture of said insurance; (v) contain a separation of insureds 
provision such that the policy applies separately to each insured that is subject of a claim or suit; 
and (vi) not contain a cross-claim, cross-suit, or other exclusion that eliminates coverage by one 
insured against another. 

 
19.3 PUD Insurance.  Throughout the Agreement Term , the PUD shall maintain 

insurance coverages of the types and in the minimum amounts set forth below at its expense, 
as applicable:   
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Type of Insurance:  Limit: 
General Liability (including 
contractual liability) written on an 
occurrence basis 
  

General Aggregate 
Prod./Comp. op. Agg.  
Personal & Adv. Injury  
Each Occurrence 

$2,000,000 
$2,000,000 
$2,000,000 
$2,000,000 
 

Automobile Liability, including any 
auto, hired auto, and non-owned 
autos 

Combined Single Limit $2,000,000 

Excess Liability, Umbrella Form Each Occurrence 
Aggregate  

$2,000,000 
$2,000,000 

19.4 PUD Insurance: Additional Insured Status and Other Provisions.  The 
insurance policy or policies providing the PUD insurance coverages required by Section 19.3, 
above, shall name Whidbey as an additional insured by way of a policy endorsement.  The PUD 
shall provide Whidbey certificate(s) of insurance and, if requested by Whidbey, a copy of any 
policy providing any portion of such required coverage.  Receipt of such certificate or policy by 
Whidbey does not constitute approval by Whidbey of the terms of such policy.  Furthermore, the 
policy of insurance required herein (or each such policy, if more than one (1)) shall (i) be written 
as a primary and non-contributory policy; (ii) expressly provide that such insurance may not be 
materially changed, amended, or canceled with respect to Whidbey except upon forty-five (45) 
days' prior written notice from the insurance company to Whidbey; (iii) contain an express 
waiver of any right of subrogation by the insurance company against Whidbey; (iv) expressly 
provide that the defense and indemnification of Whidbey as an “additional insured” will not be 
affected by any act or omission of Whidbey which might otherwise result in a forfeiture of said 
insurance; (v) contain a separation of insureds provision such that the policy applies separately 
to each insured that is subject of a claim or suit; and (vi) not contain a cross-claim, cross-suit, or 
other exclusion that eliminates coverage by one insured against another. 

 
19.5 Casualty Loss.  Each Party agrees that neither Party, nor each Party’s 

managers, members, shareholders, officers, commissioners, directors, employees, insurance 
carriers, or casualty policies, shall be responsible to the other Party for any property loss or 
damage done to the other Party’s property, whether real, personal, or mixed, occasioned by 
reason of any fire, storm, or other casualty whatsoever, where such loss has arisen, directly or 
indirectly, in whole or in part, from this Agreement.  It shall be each Party’s sole responsibility to 
provide its own protection against casualty losses of whatsoever kind or nature, regardless of 
whether or not such loss is occasioned by the acts or omissions of the other Party, third party, 
or act of nature.  In this regard, each Party hereby releases and discharges the other Party and 
such other Party’s managers, members, shareholders, officers, commissioners, directors. 

 
19.5.1 Whidbey’s Obligation to Rebuild the Point Roberts System.  

Notwithstanding the foregoing in Section 19.5, above, in the event of any casualty loss to the 
Point Roberts System for which Whidbey receives any insurance recovery or recovery from any 
other third party, and if the recovery or sum of the recoveries so received by Whidbey shall be 
sufficient to fund rebuilding of the Point Roberts System, Whidbey shall proceed expeditiously to 
rebuild the Point Roberts System and shall diligently prosecute such rebuilding until the Point 
Roberts System shall be fully restored. 
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19.5.1.1 If the proceeds from the above-mentioned recovery or 
recoveries are insufficient to fully fund rebuilding of the Point Roberts System, then Whidbey 
shall expeditiously commence and diligently prosecute to completion the building of such portion 
or portions of the Point Roberts System as to which the recoveries so received by Whidbey shall 
be sufficient.  The portion or portions of the Point Roberts System to be rebuilt shall be 
determined by Whidbey in consultation with the PUD.  

 
19.5.2 Whidbey’s Obligation to Rebuild the Whidbey System.  Notwithstanding 

the foregoing in Section 19.5.1, above, in the event of any casualty loss to the Whidbey System 
which prevents Whidbey from providing the Whidbey Connectivity Services, Whidbey shall 
proceed expeditiously to rebuild the Whidbey System to the extent necessary to restore the 
Whidbey Connectivity Services to good working order and shall diligently prosecute such 
rebuilding until the Whidbey Connectivity Services are fully restored.  If rebuilding the Whidbey 
System is commercially impracticable, Whidbey shall arrange and provide alternative 
connectivity services supporting the Point Roberts System’s operation during the Agreement 
Term, to the reasonable satisfaction of the PUD.   

 
20.0 TAXES AND GOVERNMENT IMPOSITIONS 

 
20.1 Definition of Impositions.  As used in this Agreement, the term “Impositions” 

shall mean all taxes, fees, assessment levies, imposts, duties, charges, or withholdings of any 
nature (including, without limitation, ad valorem, real property, gross receipts, and franchise, 
license, and permit fees), together with any penalties, fines, or interest thereon, arising out of 
the transactions contemplated by this Agreement and/or imposed upon the Point Roberts 
System, or any part thereof, by any federal, state, or local government, or other public taxing 
authority, including Access Fees.  The term “Access Fees” shall mean all fees charged or 
assessed by any governmental authority with respect to those portions of the Point Roberts 
System located on, crossing, or passing through lands owned or administered by such 
governmental authority, including, without limitation, such as are calculated or otherwise based 
on the number of crossings, the aggregate distance of crossings, land value, or the revenue, 
projected revenue, receipts, income, profits, or other amounts calculated in a similar manner. 

 
20.2 Minimization and Equitable Distribution of Impositions.  The Parties 

acknowledge and agree that it is their mutual objective and intent to minimize the aggregate 
Impositions payable with respect to the Point Roberts System. 
 

20.3 Payment of Impositions During the Agreement Term.  Beginning on the 
Effective Date, and continuing through expiration of the Agreement Term, Whidbey shall be 
responsible for, and shall timely pay, (i) all Impositions imposed on, based on, or otherwise 
measured by the gross receipts, gross income, net receipts, or net income received by or 
accrued to Whidbey with respect to its use of the Point Roberts System; (ii) all Impositions 
which have been separately assessed, allocated to, or imposed on the Point Roberts System; 
and (iii) all applicable Impositions for which Whidbey is responsible under any “Cable 
Franchise Agreement” in effect where “Cable Services,” as defined in the Cable Franchise 
Agreement, are delivered to Whidbey Customers through the Point Roberts System.  Beginning 
on the Effective Date, and continuing through expiration of the Agreement Term, the PUD shall 
be responsible for, and shall timely pay, all Impositions imposed on, based on, or otherwise 
measured by the gross receipts, gross income, net receipts, or net income received by or 
accrued to the PUD with respect to their use of the IRU Fiber. 
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20.4 Right to Contest.  Either Party shall have the right to contest, in good faith, any 

Imposition (including by non-payment of such Imposition).  The Party contesting such Imposition 
shall be solely responsible for the payment of any out-of-pocket costs and expenses (including 
reasonable attorneys’ fees) incurred in any such contest.  Any refunds or credits resulting from a 
contest brought pursuant to this Section shall be divided between the PUD and Whidbey in the 
same proportion as originally assessed. 

 

 
20.5 Preparation of Returns and Reports.  Whidbey and the PUD agree to 

cooperate fully with one another in the preparation of any returns or reports relating to the 
Impositions. 

 
21.0 REPRESENTATIONS, WARRANTIES, AND ACKNOWLEDGEMENTS 

 
21.1 Representations and Warranties of Whidbey.  Whidbey represents and 

warrants that, for all purposes, including, without limitation, for purposes of Section 541(d) of the 
United States Bankruptcy Code: 

 
a. Whidbey is duly organized, valid existing, and in good standing under the 

laws of the State of Washington, and is registered to do business in the State of Washington. 
 
b. This Agreement is a valid and legally binding obligation of Whidbey, and 

is enforceable against Whidbey in accordance with its terms, except when enforceability may be 
limited by bankruptcy, insolvency, reorganization, moratorium, or other similar laws relating to 
the enforcement of creditors rights, generally and by general principles of equity (regardless of 
whether such enforceability is considered in a proceeding in equity or at law). 

 
c. Neither the execution and delivery of this Agreement, the grant of the 

IRU, nor the provision of Whidbey Connectivity Services will violate, conflict with, or result in a 
breach of the terms, conditions, or provisions of, or constitute a default under, (i) Whidbey’s 
organizational documents; (ii) any contract, agreement, mortgage, deed of trust, or other 
instrument or obligation to which either Whidbey is a party or by which Whidbey is bound; or (iii) 
any applicable law or regulation or any order, decree, writ, or injunction of any court or 
governmental body.  

 
d. No consent or other approval of or from any governmental entity or 

agency, or any other person or entity, is necessary in connection with the execution, delivery, or 
performance of this Agreement. 

 
e. The undersigned has full authority to execute this Agreement on behalf of 

Whidbey. 
 
f. Whidbey has the financial, technical, and management expertise and 

experience to fully perform all of Whidbey’s obligations under this Agreement. 
 

21.2 Representations and Warranties of the PUD.   
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a. The PUD is a duly organized, validly existing, and in good standing 
Washington municipal corporation organized pursuant to Title 53 RCW. 

 
b. This Agreement is a valid and legally binding obligation of the PUD, and 

is enforceable against the PUD in accordance with its terms, except when enforceability may be 
limited by bankruptcy, insolvency, reorganization, moratorium, or other similar laws relating to 
the enforcement of creditors rights, generally and by general principles of equity (regardless of 
whether such enforceability is considered in a proceeding in equity or at law). 

 
c. Neither the execution and delivery of this Agreement nor the acceptance 

of the Point Roberts System IRU will violate, conflict with, or result in a breach of the terms, 
conditions, or provisions of, or constitute a default under, (i) any contract, agreement, mortgage, 
deed of trust, or other instrument or obligation to which either the PUD is a party or by which 
PUD is bound; or (ii) any applicable law or regulation or any order, decree, writ, or injunction of 
any court or governmental body. 

 
d. No consent or other approval of or from any governmental entity or 

agency, or any other person or entity, is necessary in connection with the execution, delivery, or 
performance of this Agreement. 

 
e. The undersigned has full authority to execute this Agreement on behalf of 

the PUD. 
 

22.0 FORCE MAJEURE. 
 
22.1 Neither Party shall be in default under this Agreement if, and to the extent that, 

any failure or delay in such Party’s performance of one (1) or more of its obligations hereunder 
is caused by any of the following conditions, and such Party’s performance of such obligation or 
obligations shall be excused and extended for and during the period of any such delay: act of 
God; fire; wind; flood; fiber cut, cable cut, or other material failures, shortages, or unavailability, 
and then, only during such periods as may be required to reasonably repair the fiber cut, cable 
cut, or other material failures, shortages, or unavailability, or other delay in delivery not resulting 
from the responsible Party’s failure; failure of third-party power or system failures; lack of or 
delay in transportation not resulting from the responsible Party’s failure; government codes, 
ordinances, laws, rules, regulations, or restrictions; war or civil disorder; strikes or other labor 
disputes; failure of a third party to grant or recognize a PUD or Whidbey Underlying Right; 
inability of the PUD to obtain access to the Whidbey System or the Point Roberts System not 
resulting from Whidbey’s failure; or any other cause beyond the reasonable control of such 
Party.   

 
23.0 NOTICES. 

 
25.1 All notices and other communications required or permitted under this Agreement 

shall be in writing and shall be given (i) via United States first class mail, postage prepaid; (ii) via 
registered or certified mail with a return receipt requested; (iii) via electronic mail; or (iv) via 
hand delivery (including by means of a professional messenger service or overnight mail), and 
shall be addressed as follows: 

 
a. All notices and other communications shall be given to Whidbey at:  
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 ATTN:         
           
          
 E-mail:         

 
 

b.  All notices and other communications shall be given to PUD at: 
 
  ATTN:   Public Utility District No. 1 of Whatcom County 
    1705 Trig Rd. 
    Ferndale, WA 98248 
  E-mail:  andrewentrikin@pudwhatcom.org    
  
25.2 Any such notice or other communication shall be deemed to be effective when 

actually received or refused.  Either Party may, by similar notice given, change the address to 
which future notices or other communications shall be sent. 

 
24.0 MISCELLANEOUS TERMS 
 

24.1 Binding Effect.  This Agreement, and each of the Parties’ respective rights and 
obligations under this Agreement, shall be binding on and inure to the benefit of the Parties 
hereto, and each of their respective permitted successors and assigns. 

 
24.2 Waiver.  The failure of either Party hereto to enforce any of the provisions of this 

Agreement, or the waiver thereof in any instance, shall not be construed as a general waiver or 
relinquishment on its part of any such provision, but the same shall nevertheless be and remain 
in full force and effect. 

 
24.3 Governing Law, Jurisdiction, and Venue.  This Agreement, and all disputes or 

claims arising therefrom, shall be governed by and construed in accordance with the laws of the 
State of Washington.  Exclusive and sole jurisdiction and venue shall be in the Washington 
State Superior Court in Whatcom County, Washington.  There shall be no right of removal to 
any federal court, which right both Parties expressly and irrevocably waive.  The Parties 
expressly and irrevocably waive the right to trial by jury. 
 

24.4 Rules of Construction.  The captions or headings in this Agreement are strictly 
for convenience only, and shall not be considered in interpreting this Agreement or as 
amplifying or limiting any of its content.  Words in this Agreement which import the singular 
connotation shall be interpreted as plural, and words which import the plural connotation shall 
be interpreted as singular, as the identity of the parties or objects referred to may require. 

 
a. Unless expressly defined herein, words having well-known technical or 

trade meanings shall be so construed.  All listing of items shall not be taken to be exclusive, but 
shall include other items, whether similar or dissimilar to those listed, as the context reasonably 
requires. 

 

mailto:andrewentrikin@pudwhatcom.org
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b. Except as set forth to the contrary herein, any right or remedy of the PUD 
or Whidbey shall be cumulative and without prejudice to any other right or remedy, whether 
contained herein or not. 

 
c. Except as specifically set forth herein, nothing in this Agreement is 

intended to provide any legal rights to anyone not an executing Party of this Agreement. 
 

d. This Agreement has been fully negotiated and jointly drafted between and 
by the Parties. 

 
e. All actions, activities, consents, approvals, and other undertakings of the 

Parties in this Agreement shall be performed in a reasonable and timely manner, it being 
expressly acknowledged and understood that time is of the essence in the performance of 
obligations required to be performed by a date expressly specified herein.  Except as 
specifically set forth herein, for the purpose of this Agreement, the standards and practices of 
performance within the telecommunications industry in the relevant market shall be the measure 
of a Party’s performance. 

 
24.5 Entire Agreement.  This Agreement constitutes the entire and final agreement 

and understanding between the Parties with respect to the subject matter hereof, and 
supersedes all prior agreements relating to the subject matter hereof, which are of no further 
force or effect.  The Exhibits referred to herein are integral parts hereof, and are hereby made a 
part of this Agreement.  To the extent that any of the provisions of any Exhibit hereto are 
inconsistent with the express terms of this Agreement, the terms of the Exhibit shall prevail.  
This Agreement may only be modified or supplemented by an instrument in writing, executed by 
each Party and delivered to the Party relying on the writing. 

 
24.6 No Personal Liability.  Each action or claim against any Party arising under or 

relating to this Agreement shall be made only against such Party as a corporation, and any 
liability relating thereto shall be enforceable only against the corporate assets of such Party.  No 
Party shall seek to pierce the corporate veil or otherwise seek to impose any liability relating to 
or arising from this Agreement against any shareholder, employee, officer, or director of the 
other Party.  Each of such persons is an intended beneficiary of the mutual promises set forth in 
this Section and shall be entitled to enforce the obligations of this Section. 

 
24.7 Relationship of the Parties.  The relationship between the PUD and Whidbey 

shall not be that of partners, agents, or joint venturers for one another, and nothing contained in 
this Agreement shall be deemed to constitute a partnership or agency agreement between them 
for any purposes, including, but not limited to, federal income tax purposes.  The PUD and 
Whidbey, in performing any of their obligations hereunder, shall be independent contractors or 
independent parties, and shall discharge their contractual obligations at their own risk subject, 
however, to the terms and conditions hereof.   

 
24.8 Change In Law.  If changes in applicable laws, regulations, rules, or orders 

materially affect either Party’s ability to lawfully fulfill any of its obligations under this Agreement, 
the Parties agree to negotiate and execute appropriate changes to this Agreement.  If changes 
in applicable laws, regulations, rules, or orders make either Party’s continued fulfillment of its 
obligations under this Agreement commercially impracticable, either Party may propose an 
appropriate amendment to this Agreement. 
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24.9 Severability.  If any term, covenant, or condition contained herein is, to any 

extent, held as invalid, illegal, or unenforceable in any respect under the laws governing this 
Agreement, the remainder of this Agreement shall not be affected thereby, and each term, 
covenant, or condition of this Agreement shall be valid, legal, and enforceable to the fullest 
extent permitted by law. 

 
24.10 Survival.  All obligations of the Parties to this Agreement shall not cease upon 

the termination of this Agreement, and shall continue as obligations until fully performed.  All 
clauses of this Agreement which require performance beyond the termination date of this 
Agreement shall survive the termination date of this Agreement. 
 

24.11 Attorneys’ Fees.  The substantially prevailing Party in any action to enforce any 
term or condition of this Agreement shall be entitled to an award of their reasonable costs and 
attorneys’ fees. 

 
24.12 Counterparts.  This Agreement may be executed in one (1) or more 

counterparts, all of which taken together shall constitute one (1) and the same instrument.  The 
counterparts of this Agreement may be executed and delivered by facsimile, or other electronic 
signature, by any of the Parties to any other Party, and the receiving Party may rely on the 
receipt of such document, so executed and delivered by facsimile, or other electronic means, as 
if the original had been received. 
 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the Effective 
Date. 
 

THIS AGREEMENT CONTAINS INDEMNIFICATIONS, RELEASES, AND A LIMITED 
WAIVER OF IMMUNITY UNDER THE WASHINGTON STATE INDUSTRIAL INSURANCE 

ACT, TITLE 51 RCW, OR ANY OTHER SIMILAR WORKERS’ COMPENSATION SCHEMES. 
 
 
PUD:        WHIDBEY:  
 
PUBLIC UTILITY DISTRICT WHIDBEY TELEPHONE COMPANY 
NO. 1 OF WHATCOM COUNTY 
 
 
             
By:       By:      
Title:        Title:       
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EXHIBIT A 
GRANT AGREEMENT 

  



FIBER SYSTEM DESIGN,  
CONSTRUCTION, AND IRU AGREEMENT – 33 

EXHIBIT B 
POINT ROBERTS SYSTEM INITIAL DESCRIPTION  

(Subject to Final Design) 
 

Whidbey is building an open-access dark fiber-to-the-premises network in the Point Roberts, 
WA area that includes, but is not limited to, the following main streets: Portions of Tyee Dr.; 
Johnson Rd.; Benson Rd.; Apa Rd.; and Boundary Bay Rd.  This project is a last-mile project to 
serve one thousand (1,000) locations.  The total project is roughly one hundred eighteen 
thousand eight hundred ninety feet (118,890 ft) of aerial fiber to the premises.  This network will 
provide broadband to our local businesses and community members who currently are 
unserved or underserved by the current infrastructure or lack thereof. 
 
 

Point Roberts System 
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Green – Existing conduit.  
Blue – Aerial Fiber Optic Cable. 
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EXHIBIT C 
WHIDBEY SYSTEM DESCRIPTION 

 
Whidbey provides Internet and related services to customers and businesses throughout Point 
Roberts utilizing Fiber and Coax technologies with a focus on rural residential access.  Whidbey 
will provide a demarcation point to interconnect with the Point Roberts System to facilitate the 
needed connectivity to support both (1) internet access for residential and business users; and 
(2) after expiration of the Exclusive Use Period, open connectivity for Approved ISPs. 
 
 

Whidbey’s Point Roberts Existing System 
 

Red –  Project Area Outline 
Blue –  Existing Whidbey Network 
Yellow –  Whidbey Aerial Tie in Splice Case  
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EXHIBIT D 
OPERATIONS AND MAINTENANCE SPECIFICATIONS AND PROCEDURES 

 
1. DEFINED TERMS 

 
1.1 “Routine Maintenance” is all preventive maintenance activities, upgrades, and 

repairs, including, but not limited to, those activities outlined in this Exhibit D.  
 
1.2  “Non-Routine Maintenance” is all efforts and activities in response to an 

emergency circumstance that requires restoration. 
 

2. GENERAL 
 

2.1. Whidbey’s personnel will dispatch maintenance and repair personnel along the 
Point Roberts System to handle and repair problems detected by Whidbey, the PUD, an 
Approved ISP, a Customer, or otherwise. 

 
2.2. Whidbey’s maintenance employees will be available for dispatch twenty-four (24) 

hours a day, seven (7) days a week.  Whidbey will dispatch its first maintenance employee to a 
site requiring Non-Routine Maintenance as soon as practicable from the time an emergency 
alarm is identified by Whidbey’s NOC or an emergency notification is received by the PUD, an 
Approved ISP, a Customer, or otherwise, whichever occurs first.  In the case of a catastrophic 
event requiring Non-Routine Maintenance to multiple sites, Whidbey will dispatch maintenance 
employees on an emergency basis with response times commensurate with the magnitude of 
the event and subject to commercial impracticability. 

 
2.3. The PUD will utilize the list of escalation contacts (“Operations Escalation List”) 

provided by Whidbey to report and seek immediate initial redress of exceptions noted in the 
performance of Whidbey in meeting maintenance service objectives.  Whidbey may update the 
Operations Escalation List from time-to-time. 

 
2.4. Whidbey will take workmanlike care to prevent impairment to the signal continuity 

and performance of the Point Roberts System.   Whidbey shall notify the PUD of the 
precautions to be taken by Whidbey.  In addition, Whidbey will reasonably cooperate with the 
PUD in sharing information and analyzing any disturbances regarding the Point Roberts 
System. 

 
2.5. Routine Maintenance that is reasonably expected to produce any signal 

discontinuity must be coordinated between the Parties and performed in accordance with 
Scheduled Maintenance Procedures.  “Scheduled Maintenance Procedures” or “SMP” means 
a pre-arranged period of time reserved for performing certain work on, to, or for the Whidbey 
System or the Point Roberts System that may impact a Customer’s telecommunications 
services.  Unless otherwise agreed by the PUD, SMP will be completed after midnight and 
before 6:00 a.m., local time.  Major work such as fiber rolls and hot cuts will also be scheduled 
utilizing SMP.  

 
2.6. Whidbey will maintain the Point Roberts System in a manner that permits normal 

operation of the equipment associated with the Point Roberts System.  Such maintenance 
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includes, but is not limited to, landscaping, weed control, fence repair, installation and operation 
of smoke detectors, air conditioning, power, and trash removal. 
 
3. POINT ROBERTS SYSTEM 

 
3.1. Whidbey will maintain the Point Roberts System in good and operable condition, 

and shall repair the Point Roberts System in a workmanlike manner.  Whidbey will maintain the 
Point Roberts System in a manner that permits normal operation of the Point Roberts System. 

 
3.2. Whidbey will subscribe to the Washington State Utility Notification Center’s Call 

Before You Dig service and ensure the Point Roberts System is registered.  Whidbey will 
perform all required locates.  Whidbey will maintain all signposts along the Point Roberts 
System with the number of the “Call Before You Dig” organization. 

 
3.3. Whidbey will perform appropriate Routine Maintenance on the Point Roberts 

System in accordance with Whidbey’s then-current preventative maintenance procedures.  
Whidbey’s maintenance procedures will not substantially deviate from standard industry 
practice. 

 
4. RESTORATION OF IRU FIBER CUT 

 
4.1. When restoring cut IRU Fiber, the Parties agree to work together to restore all 

services as quickly as possible.  Whidbey, immediately upon arriving on the site of the cut, shall 
determine the best course of action to be taken to restore the IRU Fiber and shall begin 
restoration efforts. 

 
4.2. It will be the responsibility of Whidbey and the PUD to report to one another any 

known environmental hazards that would restrict or jeopardize any maintenance work activities 
in areas of operations. 

 
4.3. Upon notification of interruption of IRU Fiber service or other information 

indicating a potential IRU Fiber cut, Whidbey will mobilize technicians to achieve the necessary 
repairs or restorations, including, but without limitation, using reasonable efforts to have 
maintenance personnel at the affected site within eight (8) hours after receipt of such notice and 
such repair completed within twenty-four (24) hours from notice with the required restoration 
material and equipment.  

 
4.4. The requirement for detection of the fault location is “as exact as possible,” 

utilizing test records, fiber documentation, GPS coordinates, and OTDR test results of the 
affected portions of the Point Roberts System.  

 
4.5. Whidbey’s employees or its designated contractor will be responsible for 

correcting or repairing IRU Fiber discontinuity or damage, including, but not limited to, the 
emergency repair of the Point Roberts System.  Whidbey will repair the service-affecting 
discontinuity as soon as possible after learning of the discontinuity or the service-affecting 
situation. 
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4.6. Whidbey will maintain sufficient capability to teleconference with the PUD during 
an emergency repair in order to provide continuous communication.  With respect to restoration 
of open fibers on fiber strands not immediately required for service, the repair will be scheduled 
for the next available SMP. 

 
 

5. OPERATIONS ESCALATION LIST 

Whidbey Telecom Tech Support 
 
    
 

 
 
E-mail:        
Phone: 360-321-8324 
 
 

Escalation Contact – First Level 
 
    
 

 
 
E-mail:        
Phone:       
 

Escalation Contacts – Second Level 
 
Commercial NOC Manager,  
    
 
Commercial NOC Manager,  
    
 

 
 
E-mail:        
Phone:        
 
 
E-mail:        
Phone:        
 

Escalation Contact – Third Level 
 
Commercial NOC SR Manager, 
    
 

 
 
 
E-mail:       
Phone:        
 

Escalation Contact – Fourth Level  
 
      

 
 
E-mail:        
Phone:       
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EXHIBIT E 
IRU COMMENCEMENT DATE 

 
See Section 5.3 for details. 
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EXHIBIT F 
FORMS 
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Quarterly Progress Report 
 

Quarterly Progress Report  
(Due:    , if no A19-Invoices have been submitted during this time.) 

Project Information 
 

Reporting Period 
 

 
WSBO Contract Number:       
 
Applicant Name:       
 
Completed by:       
 
Phone:       
 
Date of Submittal:       
 

 
 July 1 – September 30 
 October 1 – December 31 
 January 1 – March 31 
 April 1 – June 30 

 
Year:        

 

 
1. Review the contract scope of work, and describe the progress made to date and 

percentage of completion. 
 
 
 
 

2. Describe any significant problem(s) or unforeseen costs that have or will affect the 
project’s timeline or successful completion of the project, (i.e., any delays or changes to 
the project as described in the contract scope of work). 
 
 
 
 

3. Are any contract amendments needed?    Yes       No 
 If yes, please explain:  

 
 
 
 

4. Please provide copies of any press releases or news articles related to the project that 
were released or published during this reporting period. 
 
 
 
 

5. Provide notice of ground breakings, ribbon cutting ceremonies, etc.  
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A-19 for Reimbursement 

Public Utility District No. 1 of Whatcom County – Point Roberts, WA 

         
           

      
WSBO   

Local Match 

  

  

Date of Invoice Inv # Vendor  Description Amount   Construction   Design-Engineering 

          Budget $3,375,000   350,000 

 
                

      Sub-Total A19 #1 $0.00 $0.00 $0.00   $0.00 

      Balance       $3,375,000   $50,000   

 

Narrative to Support Reimbursement Request(s):  

• Project description 

• Project locations(s) 

• Project start and end date 

• Project status 

• Project expenditure 

• Number of households, businesses, and anchor institutions served 

• Location of communities to be served 

• Description of how equity and community engagement activities informed project 
selection and design 
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Project Completion Report Form 
 
See Washington State Broadband Office Infrastructure Acceleration Grants Handbook 21-26, 
Revised April 3, 2025, Attachment 4-E. 
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EXHIBIT G 
WHIDBEY REPRESENTATIONS REGARDING FEDERAL CONTRACTING  

PROVISIONS APPLICABLE TO THE STATE AND LOCAL FISCAL RECOVERY  
AND/OR CAPITAL PROJECTS FUNDS 

 
 
Contracts for more than the simplified acquisition threshold, which is the inflation adjusted 
amount determined by the Civilian Agency Acquisition Council and the Defense Acquisition 
Regulations Council (Councils) as authorized by 41 U.S.C. 1908, must address administrative, 
contractual, or legal remedies in instances where contractors violate or breach contract terms, 
and provide for such sanctions and penalties as appropriate. 
Whidbey Representation:  This Agreement addresses remedies for breach and 
appropriate penalties. 
 
All contracts in excess of Ten Thousand Dollars ($10,000.00) must address termination for 
cause and for convenience by the non-Federal entity, including the manner by which it will be 
effected and the basis for settlement.  
Whidbey Representation:  This Agreement addresses termination for cause and for 
convenience. 
 
Compliance with Equal Employment Opportunity under 41 CFR 60-1.4(b), in accordance with 
Executive Order 11246, “Equal Employment Opportunity” (30 FR 12319, 12935, 3 CFR Part, 
1964-1965 Comp., p. 339), as amended by Executive Order 11375, “Amending Executive Order 
11246 Relating to Equal Employment Opportunity,” and implementing regulations at 41 CFR 
part 60, “Office of Federal Contract Compliance Programs, Equal Employment Opportunity, 
Department of Labor.”  
Whidbey Representation:  Whidbey complies with applicable federal and state equal 
employment opportunity requirements and incorporates the equal opportunity clause by 
reference herein. 
 
Compliance with Davis-Bacon Act, as amended (40 U.S.C. 3141-3148). 
Whidbey Representation:  Whidbey complies with all federal and state laws and 
regulations regarding prevailing wages, payment of employees, placement of 
notifications, and other requirements in accordance with the Davis-Bacon Act (40 U.S.C. 
3141-3144), and 3146-3148), as supplemented by Department of Labor regulations (29 
CFR Part 5), each of which is incorporated herein by reference.  Whidbey also complies 
with the Copeland “Anti-Kickback” Act (40 U.S.C. 3145), as supplemented by Department 
of Labor regulations (29 CFR Part 3), each of which is incorporated herein by reference. 
 
Compliance with Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708) 
Whidbey Representation:  Whidbey complies with all applicable provisions of 40 U.S.C. 
3701-3708. 
 
Compliance with Rights to Inventions Made Under a Contract or Agreement (agreements 
meeting definition under 37 CFR § 401.2 (a) and subrecipient wants to contract a small 
business firm or nonprofit organization. 
 Whidbey Representation:  Not applicable to Whidbey services provided under this 
Agreement. 
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Compliance with the Clean Air Act (42 U.S.C. 7401-7671q.) and the Federal Water Pollution 
Control Act (33 U.S.C. 1251-1387), as amended.  
Whidbey Representation:  Whidbey complies with all applicable standards, orders, or 
regulations specified in 42 U.S.C. 7401-7671q and 33 U.S.C. 1251-1387. 
 
Compliance with Debarment and Suspension requirements from Executive Orders 12549 and 
12689.  
Whidbey Representation:  Whidbey has not been barred, suspended, or otherwise 
excluded by any federal agency, nor has it been declared ineligible under any other 
statutory or regulatory authority. 
 
Compliance with Byrd Anti-Lobbying Amendment (31 U.S.C. 1352).  
Whidbey Representation:  Whidbey has not used and will not use federal-appropriated 
funds to conduct lobbying activities, nor has it used non-federal funds to lobby for any 
federal award. 
 
Compliance with §200.323 Procurement of recovered materials. 
Whidbey Representation:  Whidbey complies with all applicable requirements of 2 CFR 
§200.323. 
 
Compliance with §200.216 Prohibition on certain telecommunications and video surveillance 
services or equipment, Public Law 115-232, section 889 and §200.471. 
Whidbey Representation:  Whidbey complies with all applicable provisions of 2 CFR 
§200.216, Public Law 115-232, section 889 and §200.471. 
 
Compliance with §200.322 Domestic preferences for procurements. 
Whidbey Representation:  Whidbey complies with all applicable requirements of 2 CFR 
§200.322. 
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EXHIBIT F 
REQUIRED FEDERAL STANDARD PROVISIONS 

 
 

TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 
 
Under Title VI of the Civil Rights Act of 1964, no person shall, on the grounds of race, color, or 
national origin, be excluded from participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving federal financial assistance. 
 
ACCESS TO RECORDS CLAUSE 
 
The PUD, the Washington State Department of Commerce (“COMMERCE”), and other 
authorized representatives of the state and federal governments, shall have access to any 
books, documents, papers, and records of Whidbey which are directly pertinent to the contract 
for the purposes of making audit, examination, excerpts, and transcriptions. 
 
Whidbey agrees to maintain such records and follow such procedures as may be required under 
the state’s CDBG Program and any such procedures as the PUD or COMMERCE may 
prescribe.  In general, such records will include information pertaining to the contract, 
obligations and unobligated balances, assets and liabilities, outlays, equal opportunity, labor 
standards (as appropriate), and performance. 
 
All such records, and all other records pertinent to this Agreement and work undertaken under 
this Agreement, shall be retained by Whidbey for a period of three (3) years after final audit of 
the city/town/county’s CDBG project, unless a longer period is required to resolve audit findings 
or litigation.  In such cases, the city/town/county shall request a longer period of record 
retention. 
 
SECTION 109 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1974, AS 
AMENDED 
 
No person in the United States shall, on the grounds of race, color, national origin, or sex, be 
excluded from participation in, be denied the benefits of, or be subjected to discrimination under 
any program or activity funded, in whole or in part, with funds made available under this Title.  
 
PUBLIC LAW 101-336, AMERICANS WITH DISABILITIES ACT OF 1990 
 
Subject to the provisions of this Title, no qualified individual with a disability shall, by reason of 
such disability, be excluded from participation in or be denied the benefits of the services, 
programs, or activities of a public entity, or be subjected to discrimination by any such entity. 
 
AGE DISCRIMINATION ACT OF 1975, AS AMENDED 
 
No person shall be excluded from participation, denied program benefits, or subjected to 
discrimination on the basis of age under any program or activity receiving federal funding 
assistance.  (42 U.S.C. 610 et. seq.) 
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SECTION 504 OF THE REHABILITATION ACT OF 1973, AS AMENDED 
 
No otherwise qualified individual shall, solely by reason of their handicap, be excluded from 
participation (including employment), denied program benefits, or subjected to discrimination 
under any program or activity receiving federal funds.  (29 U.S.C. 794) 
 
CONFLICT OF INTEREST PROVISION 
 
Interest of Whidbey and Employees: 
Whidbey covenants that it presently has no interest and shall not acquire interest, direct or 
indirect, in the study area or any parcels therein, or any other interest which would conflict in 
any manner or degree with the performance of it services hereunder.  Whidbey further 
covenants that in the performance of this Agreement, no person having such interest shall be 
employed. 
 
SECTION 3 OF THE HOUSING AND COMMUNITY DEVELOPMENT ACT OF 1968 
COMPLIANCE IN THE PROVISION OF TRAINING, EMPLOYMENT AND BUSINESS 
OPPORTUNITIES CLAUSE 
(Applies to Contracts over Two Hundred Thousand Dollars ($200,000.00)) 
 
(a) The work to be performed under this Agreement is on a project assisted under a program 

providing direct federal financial assistance from the Department of Housing and Urban 
Development and is subject to the requirements of Section 3 of the Housing and Urban 
Development Act of 1968, as amended, 12 U.S.C. 1701u.  Section 3 requires that to the 
greatest extent feasible, opportunities for training and employment be given to lower-
income residents of the project area and contracts for work in connection with the project 
be awarded to business concerns, which are located in, or owned in substantial part by 
persons residing in, the area of the project. 

 
(b) The Parties to this Agreement will comply with the provisions of said Section 3 and the 

regulations issued pursuant thereto by the Secretary of the Department of Housing and 
Urban Development set forth in 24 CFR 75, and all applicable rules and orders of the 
Department of Housing and Urban Development issued thereunder prior to the 
execution of this Agreement.  The Parties to this Agreement certify and agree that they 
are under no contractual or other disability, which would prevent them from complying 
with these provisions. 

 
(c) Whidbey will send to each labor organization or representative of workers with which it has 

a collective bargaining agreement or other contract or understanding, if any, a notice 
advising the said labor organization or worker’s representative of its commitments under 
this Section 3 clause and shall post copies of the notice in conspicuous places available 
to employees and applicants for employment or training. 

 
(d) Whidbey will include this Section 3 clause in every subcontract for work in connection with 

the project and will, at the direction of the applicant for, or recipient of federal financial 
assistance, take appropriate action pursuant to the subcontract upon a finding that the 
subcontractor is in violation of regulations issued by the Secretary of the Department of 
Housing and Urban Development, 24 CFR Part 75.  Whidbey will not subcontract with 
any subcontractor where it has notice or knowledge that the latter has been found in 
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violation of regulations under 24 CFR Part 75 and will not let any subcontract unless the 
subcontractor has first provided it with a preliminary statement of ability to comply with 
the requirements of these regulations. 

 
(e) Compliance with the provisions of Section 3, the regulations set forth in 24 CFR Part 75, 

and all applicable rules and orders of the Department of Housing and Urban 
Development issued hereunder prior to the execution of the contract, shall be a condition 
of the federal financial assistance provided to the project and shall be binding upon the 
applicant or recipient for such assistance, and its successors and assigns.  Failure to 
fulfill these requirements shall subject the applicant or recipient, its consultants and 
subcontractors, and its successors and assigns to those sanctions specified by the grant 
or loan agreement or contract through which federal assistance is provided, and to such 
sanctions as are specified by 24 CFR Part 75. 
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